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MEMORANDUM DECISION, FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

On April 23, 2008, Paul Arthur Levine, the Chapter 11 Trustee herein (“Trustee’), filed

amotion pursuant to Federal Rule of Bankruptcy Procedure (*Fed.R.Bankr.P.”) 9011 seeking
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sanctionsagainst one of the Jointly Administered Debtors, JamesHawkins (*Hawkins’), and the
attorney for the Jointly Administered Debtors, Craig R. Fritzsch (“Fritzsch”) (the “Sanction
Motion™). The Sanction Motion was made returnable on June 24, 2008 at Utica, New Y ork, at
the Court’ s regular motion calendar held on that date. Responses in opposition to the motion
were filed by Hawkins and Fritzsch on May 9, 2008 and June 10, 2008, respectively. On May
19, 2008, the Trusteefiled aReply to the opposition of Hawkins. Hawkinsthen responded to the
Trustee' sReply on June 13, 2008. Finally, onJune 13, 2008, the Trustee responded to Fritzsch's
opposition to the Sanction Mation.

The Sanction Motion came on for argument on June 24, 2008. At the conclusion of the
argument, the Court took this contested matter under submission without requiring thefiling of

any memoranda of law.*

JURISDICTIONAL STATEMENT

The Court hascorejurisdiction over the partiesand subject matter of thiscontested matter

pursuant to 28 U.S.C. §§ 1334, 157(a), (b)(1) and (b)(2)(O).

FACTS

! The Trustee also requests what he terms a “vexatious litigant order” requiring both
Hawkins and Fritzsch to seek permission of the Court prior to filing any further papersin the
above-referenced cases. See Trustee' s Response to Further Submissions of James W. Hawkins
Individually and Craig R. Fritzsch as Attorney for James W. Hawkins, filed June 27, 2008 (Dkt.
No. 764) at 1 24 (citing In re Aarismaa, 233 B.R. 233 (N.D.N.Y.), aff'd sub nom. Aarismaa v.
Jordan, 182 F.3d 898 (1999). On July 3, 2008, Fritzsch filed a Reply to the Trustee’ s Response.
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The alleged sanctionable conduct engaged in by Hawkins and Fritzsch wastheir filing of
amotion on or about March 20, 2008, seeking to hold the Trustee in contempt of a prior Order
of this Court (the “ Contempt Motion”). The Contempt Motion was heard by the Court on April
22,2008 and denied. An Order denying the Contempt Motion was signed on April 29, 2008 and
entered on thedocket on April 30, 2008 (* Contempt Order”). The Contempt Order was appealed
by Hawkinsto the U.S. District Court for the Northern District of New Y ork (“District Court”),
and on January 13, 2009, the Hon. Lawrence E. Kahn, U.S. District Judge, dismissed the appeal
of the Contempt Order as being without basis.

In their Contempt Motion, Hawkins and Fritzsch essentially asserted that the Trustee, by
seeking to have areal estate broker appointed and commencing an action in New York State
Supreme Court (* State Court”) to evict the Hawkins from their Residence, has engaged in a
processto bring about the sale of Hawkins' residence located at 17 McCoy Road in the Town of
Colesville, County of Broome, State of New York (“Colesville property” or “Residence’) in
direct contravention of an Order of this Court entered on June 2, 2004, which confirmed thejoint
plan of reorganization of Tioga Park, LLC (“Tioga Park Plan™), formerly one of the Jointly
Administered Debtors, and other entities.? More specifically, Hawkins and Fritzsch argued that
the Trustee' sconduct wasin violation of acertain Memorandum Agreement, which wasattached
to the Disclosure Statement and referenced in the Tioga Park Plan, which Agreement granted to

Hawkins and his wife, also a Jointly Administered Debtor, “exclusive possession” of their

2 On June 1, 2004, this Court signed an Order Approving Disclosure Statement and
Confirming Joint Chapter 11 Plan of Reorganization proposed by Tioga Park, LLC, Asolarel,
LLC and Southern Tier Acquisition, LLC (“Confirmation Order”). The Tioga Park Plan, as
confirmed, incorporated the terms of a prior Order of the Court, dated May 17, 2004 .



Residence.

The Memorandum Agreement, referred to by Hawkins and Fritzsch, was dated March 5,
2004, and provided that the Colesville property be conveyed to Asolare Il, LLC (“Asolare”).?
See Memorandum Agreement at § I11(C). The Memorandum Agreement granted to James and
L ori Hawkins, whowere debtors-in-possession at thetime of itsexecution, theright to repurchase
the Colesville property from Asolare for the sum of $100,000, plus the payment of any rea
property taxes due at the time of the transfer. The Memorandum Agreement also states that
Asolare and Hawkins agreed to execute a contract for purchase and sale of the property which
would provide

a time of the essence closing date not more than thirty (30) days following

confirmation of the TiogaPark LL C Joint Plan and the plansin each of thejointly

administered cases, or conversion and discharge of James and Lori Hawkins, or

such Order of the Court which deems such property as exempt or otherwise

excluded from the administration of their Estate. Pending such conveyance,

Asolare agrees that Hawkins may have exclusive possession of the property in

consideration for the continued maintenance of the premises and payment of all

expenses in connection therewith.
Memorandum Agreement at |11(C).

In § 1V of the same Agreement, Southern Tier and two other entities, identified as
NEWCO and Jeffrey Gural, agreed to provide purchase money financing to the Hawkins' in the
sum of $100,000, secured by a mortgage “ against such property to be repaid by Hawkins based

upon afifteen (15) year amortization with atwo (2) year balloon.” Itistheforegoing obligation,

® In aletter from Michael Rhodes-Devey, Esq. on behalf of Asolare, Southern Tier
Acquisition, Jeffrey Gural and John Simmonds, dated September 27, 2004, addressed to Fritzsch,
it was alleged that Hawkins both individually and as fiduciary of Hawkins Family, LLC had
failed to transfer the Colesville property to Asolare either by motion or by a confirmed chapter
11 plan. See Attachment to Asolare’s Reply in support of the Trustee's Motion to Employ a
Realtor (Dkt. No. 588).
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which Hawkins and Fritzsch assert was incorporated into the Tioga Park Plan and approved by
the June 1, 2004 Order, that they argue was subsequently violated by the Trustee in bringing
about the sale of the Colesville property pursuant to the Court’ s Order of July 8, 2008, approving
the sale (“Sale Order”).*

The Trustee notesthat this Court granted his Motion to Compromise, over the objections
of Jointly Administered Debtors, including Hawkins, by a Memorandum Decision and Order,
dated March 7, 2005 (the“ Compromise Order™). At some point inthese proceedings, the Trustee
apprized the Court of an error of fact found in the Compromise Order. In said Order, the Court
stated that the Trustee proposed

the payment of the sum of $70,000 “in settlement of the obligation of Southern

Tier Acquisition, LLC and another party, Jeff Gural, to provide James Hawkins,

individually with funding that would have permitted Hawkins to repurchase his

home, plus the sum of $70,000 to apply toward the payment of priority salestax

clams....

Compromise Order at 6. The Trustee clarified that the settlement provided for asingle payment
of $70,000 to be applied to the payment of priority salestax claims. The Motionto Compromise
stated that the acceptance of said $70,000 was “without prejudice to the rights of Southern Tier
Acquisition, LLC and Mr. Gural to contest any further obligation to Mr. Hawkins with respect
to the purchase of hisresidence.” See Motion to Compromise at  50. Unfortunately, because
the Compromise Order was on appeal to the District Court at the time, this Court was without

jurisdiction to issue an errata. However, it is clear from the Decision and Order of the Hon.

Lawrence E. Kahn, U.S. District Judge, dated January 30, 2007, that he recognized that the

* By Decision and Order, dated January 13, 2009, Judge K ahn also dismissed the appeal
of the Sale Order, finding it without any basis.
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settlement involved a single payment of $70,000 to be used “to fund money into the bankruptcy
estatesin recognition of priority tax claims.” See Judge Kahn’s Decision and Order at 4 and 10-
11.

The Trustee points out that the Compromise Order was affirmed by Judge K ahn based on
his finding that this Court had not abused its discretion in concluding that the proposed
compromiseswerefair and reasonable. Seeid. at 9.°> The Trustee also pointsto an Order of this
Court, dated June 7, 2006 (“ Broker Order”), which authorized him to appoint areal estate broker
to market the Hawkins' Residence.® Finaly, the Trustee references the February 14, 2008
Decision and Order of the Hon. Jeffrey A. Tait, Justice of the New Y ork State Supreme Couirt,
Broome County, granting the Trustee’ s motion for summary judgment in the action commenced

in State Court in which the Trustee sought a warrant of eviction against the Hawkins (the

® In hisDecision and Order of January 30, 2007, Judge K ahn remanded the matter to this
Court with the direction that it consider whether or not the Compromise Order “constituted an
impermissible post-confirmation of the Tioga Park Plan.” 1d. at 12. On July 6, 2007, this Court,
having considered the matters remanded to it by Judge Kahn, concluded that the Court’s
CompromiseOrder did not constitute apostconfirmation modification of the TiogaPark Plan (the
“Remand Order”). The Court also made it clear that the $100,000 provision involving the loan
to Hawkinsto purchase the Colesville property from Asolare remained “ completely unaltered.”
See Remand Order at 13 and n. 11. On July 13, 2007, the Hawkins' filed a Notice of Appeal of
the Remand Order. On July 26, 2007, Judge K ahn dismissed that appeal for Hawkins' failureto
comply with Fed.R.Bankr.P. 8006. Hawkinsthen moved Judge Kahn to reconsider hisdismissal
order, which motion he denied on November 7th. Undaunted, Hawkins appealed from the
November 7" Order of Judge Kahnto the U.S. Court of Appealsfor the Second Circuit (“ Second
Circuit”). On October 7, 2008, the Second Circuit vacated the November 7, 2007 Order and
remanded the matter to the District Court for further proceedings. This Court is not aware of any
further determination by the District Court as of the date hereof. See Case No. 07:cv-766.

® OnJune 12, 2006, Hawkins' filed aNotice of Appeal of the Broker Order. The Appeal
was subsequently dismissed by an Order of Judge Kahn dated October 26, 2006.



“Eviction Order”).” See Exhibit 6, attached to the Sanction Motion.

ARGUMENTS

The Trustee contends that Hawkins and Fritzsch, in filing the Contempt Motion, did so
in total disregard of the prior decisions of this Court, the U. S. District Court for the Northern
District of New York, and the New York State Supreme Court. He notes that in various
arguments before these other courts, Hawkins and Fritzsch have continued to advance the
position that the M emorandum Agreement remainsin full forceand effect.? The Trustee suggests
that the Contempt Motion was but another attempt to harass him and delay the Chapter 11 cases.
He further notesthat on April 2, 2008, in compliance with the so-called “ safe harbor” provision
of Fed.R.Bankr.P. 9011(c)(1)(A), he demanded in writing that the Contempt Motion be
withdrawn, but that Hawkins and Fritzsch ignored that demand and proceeded with the Motion
on April 22, 2008. The Trustee notes that in defending the Contempt Motion (and presumably

in preparing, filing and arguing this motion), he has been forced to expend time and effort for

’ The Court has been advised that the Eviction Order has been appeal ed by the Hawkins'
to the Appellate Division of the New York State Supreme Court and that appeal is presently
pending. Allegedly, the Hawkins request for a stay pending the appeal was denied.

8 In a separate unsigned document identified as “Sur-Reply to Trustee's Reply and
Asolare I, LLC's Reply” filed on March 27, 2006 (Docket No. 590) in connection with the
Trustee' s motion to appoint areal estate broker to market the Colesville property, the statement
is made by Hawkins that “[i]t is the debtor’s position that the Memorandum Agreement is an
order of the Court.” Id. at 4. See also Transcript (“Tr.”) of March 28, 2006 Hearing on
Trustee's motion to appoint areal estate broker at 8 (Fritzsch states that “[we believe that the
memorandum agreement was made an order of the Court. . . . Because it was | believe
incorporated into the disclosure statement which was approved and made part of the Court’s
order in Tioga Park.”).
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which hewill seek compensation from the Chapter 11 estates. With regard to his contention that
both Hawkins and Fritzsch should be sanctioned, he observesthat while Fritzsch did not actually
respond to this motion for sanctions,® Hawkins did interpose pro se opposition in which he
continues to ignore the various Court Orders. The Trustee argues that “[s]ince his appointment
the Trustee has been patient, perhapsoverly so, with Mr. Hawkinsand hisattorney Craig Fritzsch
when they have repeatedly chosen to ignorefactsand ordersand rulings of thisand several other
courts.” See Reply to Opposition of James W. Hawkins to Trustee's Motion for Sanctions
Pursuant to Fed.R.Bankr.P. 9011, dated May 19, 2008 (Dkt. No. 735), at 1 19.

In hisresponse to the Sanction Motion, James W. Hawkins, acting pro se, again accuses
the Trustee of violating the Memorandum Agreement by seeking to evict him and hiswife from
their Residencein Colesvillein order to sell theproperty. Hedisputesthe Trustee’ sassertion that
the Memorandum Agreement was only “allegedly” incorporated in the Tioga Park Plan. He
contends that “the clouding, misleading and obfuscating nature of Mr. Levine's applicationsis
legend.” Seeundated response of JamesW. Hawkins, individually and as equity security holder
for al of thejointly administered debtors, filed on May 9, 2008 (Dkt. No. 731) at 3. He notes
alternatively that the eviction proceeding commenced by the Trusteein State Court wastakenin
“total disregard to court decisions’ given the provision [in the Memorandum Agreement that he
contends was an Order of this Court] granting him and his wife exclusive possession of the

property Id. a 1 5. Hawkins argues that the Trustee's eviction proceeding was based on

® Actually Fritzsch did respond to themotion by filing aResponse on June 10, 2008 (Dkt.
No. 745); however, at thetime of the Trustee’ sMay 19th Reply to Hawkins Opposition, Fritzsch
had not yet filed his Response. The Trustee replied to Fritzsch’s Response on June 13, 2008
(Dkt. No. 753).
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“complete thin air” since this Court had issued an order of adequate protection in July of 2003,
which compelled Hawkins to make periodic payments to the secured creditor and presumably
protect his right to buy back and continue in possession of his Residence.’® 1d. at 1 6.
Hawkins notes that certain prior ordersthe Trustee relies on are currently on appeal to a
higher court. 1d. at 8. Hetakes specificissuewith the Trustee sreliance on this Court’ sBroker
Order, which permitted the Trusteeto retain arealtor to sell the Hawkins Residence. Id. at 9.
He alludes to the comments made by this Court on March 28, 2006, the date of the hearing on
the Trustee’ smotion to appoint abroker. 1d. at 11. Indeed, at that hearing, the Court stated that
the Trustee’ s application was “simply for the limited purpose of allowing Mr. Levineto employ
arealtor” and was not tantamount to an application to sell or take possession of the Residence.
See March 28" Tr. at 11. The Court further stated that “[t]he real war will come, if it’sgoing to
come at all, when he [Trusteg] proposes under Section 363(f) to sell the property presumably.
AndI’mnot making any finding onthe meritsof thedispute.” 1d. at 10-11. Inaddition, Hawkins
accuses the Trustee of failing to obtain Court approval for any of the sales of the Debtors’ real
estate, dating back to October 2004, and assertsthat the Trustee turned over the proceeds of those
sales to the secured creditor, “who had filed a knowingly false transfer of claim,” rather than

retaining the proceedsin escrow asthe Court had orally ordered. Seeundated response of James

19 The Order to which Hawkins apparently referswas entered on July 31, 2003, morethan
ayear prior to the appointment of the Trustee. Interestingly, thereisno alegation that Hawkins
ever made any of the required adequate protection payments. The Trustee in his Motion to
Compromise, dated November 19, 2004, at § 22 noted that Asolare, then the owner of all of the
secured debt of the Jointly Administered Debtors, had demanded that the Trustee make the
adequate protection payments, but that the Trustee had resisted because he wasin the process of
selling all of the real property of the Jointly Administered Chapter 11 estates, sales which later
produced offers of approximately $2.4 million.
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W. Hawkins, individually and as equity security holder for all of thejointly administered debtors
at 112.

In hisReply to the Opposition of JamesW. Hawkins To Trustee’ s Motion for Sanctions,
dated May 19, 2008, the Trustee notes, asindicated previously, that Fritzsch did not oppose the
Sanctions Motion and opinesthat Hawkins' response “ demonstrates beyond doubt that hetoo is
responsible for the sanctionable conduct to which Attorney Fritzsch previously would sign his
name and reputation.” See Reply to the Opposition (Dkt. No. at 735) at 112. The Trusteeagain
points to the prior orders of this and other courts that entitled him to seek an eviction order in
State Court. With regard to Hawkins' assertion that there was never any order approving the
sales of real estate, the Trustee refersthe Court to its Order of October 29, 2004 which expressly
approved the auction sales of various parcels of rea property, as well as the Court’s
Memorandum-Decision and Order of March 7, 2005 which, inter alia, authorized the Trustee to
turn over the sale proceeds to Asolare.

Fritzsch’s Response to the Sanction Motion appears to draw a distinction between the
Hawkinsasindividual debtorsand Hawkins as equity shareholders of the corporate Debtors. He
refersto them as“hybrids.” See Response of Fritzsch, dated June 9, 2008 (Dkt. No. 745) at 1.
Fritzsch, in much the same vein as his clients, asserts that the prior contempt motion that he
authored on behalf of the Debtorswas not “baseless and in bad faith.” Id. at 6. He opinesthat
this Court simply “declined to enforce the unambiguous terms of one of its prior orders,” and
further that “[t]he decision of the court not to enforce its own order is more proper (sic)
characterizationthat (sic) alleging that the conduct isbasel ess(sic) inbad faith and sanctionable.”

Id. at 1 7.



12

DISCUSSION

Fed.R.Bankr.P. 9011(b) provides that an attorney or an unrepresented party when filing a
written motion certifies that to the best of the attorney or unrepresented party’s knowledge,
information or belief formed after reasonable inquiry that:

(1) it isnot being presented for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation;

(2) theclaims, defenses, and other legal contentionstherein arewarranted by existing
law or by a nonfrivilous argument for the extension, modification or reversal of
existing law or the establishment of new law;

(3) the allegations and other factual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery; and

(4) thedenial s of factual contentions are warranted on the evidence or, if specifically
so identified, are reasonably based on alack of information or belief.

The Trustee's position herein would seem to squarely rely on subsections (1) and (3) of
Fed.R.Bankr.P. 9011(b). He has alleged that the Contempt Motion filed by Fritzsch was clearly a
form of harassment and delay and has noted that he intends to seek compensation from the Jointly
Administered Estates for having had to defend it. Additionally, the Trustee argues that the factual
allegations of Fritzsch (and Hawkins) have absolutely no basisin the record of theses cases and, in
fact, have been rejected by at least three courts.

It would appear that the genesis of the Contempt Motion was the so-called Memorandum
Agreement, which was attached to the Disclosure Statement and referenced in the “ Conclusion” of

the Tioga Park Plan, confirmed by this Court by an Order, dated June 1, 2004. Clearly, the
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Memorandum Agreement granted three basic benefits to the Hawkins. First was the right to
repurchase their Residence from Asolare for the sum of $100,000 following the sale of the property
by Hawkins Family, LLC to Asolare; the second was the right to remain in possession of the
Residence pending the repurchase, and third was the obligation of Southern Tier Acquisition and
Jeffrey Gural to provide the Hawkins with the necessary funding to bring about the repurchase.

This Court previously stated from the bench that whatever rights Hawkins might have under
the Memorandum Agreement should be enforced in State Court.™ At the hearing on March 28, 2006
on the Trustee' s Broker Motion, the Trustee indicated that he had indeed commenced an eviction
actionin State Court in which Hawkins had raised the defense of breach of contract. SeeMarch 28th
Tr. a 6-7. Inthe State Court action in which the Trustee filed a motion for summary judgment,
Judge Tait made afinding that the Hawkins Family, LL C “isthe undisputed owner” of the Colesville
property and that the Hawkins were month-to-month tenants. See Eviction Order at 2. Healso made
a finding that the terms of the Memorandum Agreement had not been performed. Id. a 3.
Ultimately, he granted the Trustee's motion and Hawkins has appealed the Eviction Order.

Inthe Contempt Motion, Fritzsch all eged that the M emorandum Agreement wasincorporated
into the Tioga Park Plan. Indeed, inthe“Conclusion” of the Tioga Park Plan (Dkt. No. 193), filed

March 10, 2004, the statement is made that the Tioga Park Plan has been approved “by each of the

1 See Recording of Hearing on December 16, 2004, beginning at 1:13:40 p.m. and
addressing Hawkins motion to compel compliance with the Memorandum Agreement (Court
stating that it believed the rights of Hawkinswith respect to their Residenceto be aprivateright
and not an asset of the Hawkins chapter 11 and, therefore, any dispute concerning that right
belongsinanother court); Recording of Hearing on January 27, 2005, beginning at 12:21:40 p.m.
and addressing the Trustee's Motion to Compromise (Court noting that if Fritzsch was
representing the Hawkins as individuals, rather than as chapter 11 debtors, any disputes
concerning the Memorandum Agreement should be addressed in another court.)
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Joint Proponents, and by each of the joint venture parties with respect to . . . the obligations of each
party as provided under the Memorandum Agreement™ and collateral documents existing and as
contemplated therein and in this Plan.”

The Tioga Park Plan was modified by the terms of the Order, dated May 17, 2004 (Dkt. No.
252), incorporating the terms of a Consulting Agreement into “any Order Confirming Joint Chapter
11 Plan,” including a provision whereby Hawkins was to be paid 45% of an annual consulting fee
of $100,000 and deemed necessary for the support of [the] Debtors and their dependents. See May
17" Order at D(1). Inaddition, a2% interest, which wasto be conveyed by the “ post-confirmation
transferee”’ as an “inducement for enhanced performance by the Consultant” (Hawkins), was to be
purchased by the post-confirmation transferee [NEWCQO] and paid “to the Estate of James W. and
Lori Jo Hawkins for distribution on confirmation in such Estate.” Seeid. at 1 D(2).

Therewasno expressed referenceto the M emorandum Agreement and itsprovisionregarding
theright of the Hawkinsto repurchase the Colesville property from Asolare for the sum of $100,000
in the May 17" Order. However, the Confirmation Order confirming the Tioga Park Plan does
provide that “any of the agreements entered into by the Debtor as expressly referenced and
incorporated in the Disclosure Statement and Joint Plan, and any agreement contemplated pursuant
to the terms of the confirmed Joint Plan are hereby deemed authorized and approved.” See
Confirmation Order. Fritzsch alleges that the fact that “the Court declined to enforce the
unambiguous terms of one of its prior orders (Confirmation Order) does not render the motion

(Contempt Motion) baseless and made in bad faith.”

2 “Memorandum Agreement” is defined in the Tioga Park Plan as “[t]he written
agreement of the Joint Plan Proponents executed on March 5, 2004 a copy of which is attached
in its entirety to the Disclosure Statement filed simultaneously herewith.”
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Asthe Trustee points out both in his Sanction Motion and in his opposition to the Contempt
Motion, regardless of whether or not the Memorandum Agreement was incorporated into the Tioga
Park Plan or was simply afreestanding agreement, both constituted independent contracts between
the parties. As such, this Court opined that the private rights of the Hawkins set forth in the
Memorandum Agreement were more properly addressed in the State Court. This view was
acknowledged by the Trustee in his Motion to Compromise, approved by the Court’s Compromise
Order of March 7, 2005, aswell asthe subsequent Order of the District Court on appeal and the Order
of the State Court in the eviction proceeding.*®

Specifically, at 150 of the Trustee's Motion to Compromise, he notes

[a]s to the obligation of Southern Tier Acquisition, LLC and Mr. Gural to provide

funding to Mr. Hawkinsfor the purpose of facilitating the purchase of hishome and,

in addition, $70,000 for application towards repayment of priority sales tax claims,

the Trustee proposes to accept payment of $70,000 without prejudice to the rights of

Southern Tier Acquisition, LLCand Mr. Gural to contest any further obligationto Mr.

Hawkins with respect to the purchase of his residence.

It isthis paragraph that the Trustee pointsto asthe primary basisfor his assertion that the Hawking
right to continue in possession of their Residence pending its repurchase was a matter for the State
Court to address once the Motion to Compromise was approved by the Compromise Order. On the
other hand, Hawkinsand Fritzsch argue that because the Trustee did not ask for amodification of the
Tioga Park Confirmation Order, which allegedly incorporated the terms of the Memorandum
Agreement, including the Hawkins' right to exclusive possession to the Residence, the Trustee has

acted in contempt of the Confirmation Order. The Trustee responds that the contention of Hawkins

and Fritzsch ssimply cannot be maintained in light of the Compromise Order of this Court, its

13 Hawkins, of course, points out that various Orders that the Trustee relies on are on
appeal.
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affirmance by the District Court by Order, dated January 30, 2007, as well asthe Broker Order, and
most importantly, the Eviction Order.

Itisclear fromthis Court’ sdenial of the Contempt Motion that it did not agree with Hawkins
and Fritzsch that the Trustee' s actionsto evict the Hawkins' from their Residence and subsequently
to cause the Residence to be sold were contrary to the Confirmation Order or the Memorandum
Agreement or in violation of any other rights of the Hawkins emanating from other orders of this
Court or otherwise. The only remaining question is whether or not the conduct of Fritzsch and/or
Hawkins in filing the Contempt Motion rose to the level of sanctionable conduct pursuant to
Fed.R.Bankr.P. 9011.

Whether to impose sanctions pursuant to Fed.R.Bankr.P. 9011/Fed.R.Civ.P. 11 isamatter of
the Court’ sdiscretion. See Perezv. Posse Comitatus, 373 F.3d 321, 325 (2d Cir. 2004). Attorney’s
fees may be imposed either on the attorney who signed the pleading, motion or other paper during
the course of the proceedings or on the party he/she represents or on both pursuant to Fed.R.Civ.P.
11.**  See Oliveri v. Thompson, 803 F.2d 1265, 1274 (2d Cir. 1986). Under appropriate
circumstances, sanctions are to be allocated between attorney and client according to their relative
culpability. Inre Alberto, 119 B.R. 985, 993 (Bankr. N.D.IIl. 1990) (citation omitted); see also In
re TCI Ltd., 769 F.2d 441, 446 (7" Cir. 1985) (stating that “[w]hen lawyers yield to the temptation
tofilebasel esspl eadingsto appease clients, however, they must understand that their adversary’ sfees

become a cost of their business’).

4 Fed.R.Bankr.P. 9011(c)(2)(A) provides that “ sanctions may not be awarded against a
represented party for a violation of subdivision (b)(2), which addresses claims, defenses, and
other legal contentions certified in the signed document or pleading as being warranted by
existing law. As noted earlier, the focus of this decision is on subdivisions (b)(1) and (b)(3).
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Anaward of sanctions pursuant to Fed.R.Civ.P. 11 will lie“when it appearsthat acompetent
attorney could not form the requisite reasonable belief as to the validity of what is asserted in the
paper.” Oliveri. at 1275; seealso Ball v. A.O.Smith Corp., 451 F.3d. 66, 70 (2d. Cir.2006) (indicating
that “ Rule 11(b) isviolated when an attorney presents a pleading for animproper purpose or presents
afrivolousclaim or legal contention ... ..”). Ultimately, the standard requires afinding of objective
unreasonableness of the individual making the statement in the pleading. See Margo v. Weiss, 213
F.3d 55, 65 (2d Cir. 2000); see also Oliveri, 803 F.2d at 1275 (holding that “there is no necessary
subjective component to aproper rule 11 analysis. Removing any subjective good faith component
from rule 11 analysis should reduce the need for satellitelitigation . . . ."”).

Asaninitial inquiry, the Court must examinewhether or not the party seeking sanctionsunder
Fed.R.Bankr.P. 9011 complied with the so called “safe harbor” provision found in subsection
(©)(D(A), which mandates that the party sought to be sanctioned be given a period of 21 days
following service of the motion in which to withdraw or appropriately correct the challenged paper.
See Hadges v. Yonkers Racing Corp., 48 F.3d 1320, 1327-28 (2d Cir. 1995). Here the Trustee
asserts that on April 2, 2008 a member of his law firm sent a letter to Fritzsch advising him that
unless he withdrew the Contempt Motion within 21 days of the date of the letter, the Trustee would
file the Fed.R.Bankr.P. 9011 motion with the Court. See April 2, 2008 letter from Gretchen M.
Greider, Esg. addressed to Fritzsch and copied to Hawkins, attached as Exhibit A to Trustee' sReply
(Dkt. No. 735). Thereisno disputethat Fritzsch did not withdraw the Contempt Motion. Instead he
proceeded with the argument of the Contempt Motion on April 22, 2008. Thus, the Court finds that
the Trustee has complied with Fed.R.Bankr.P. 9011(c)(1)(A).

Turning to the nature of the sanctionable conduct, the Court begins with a review of the
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Contempt Motion. That Motion was premised on Fritzsch’'s contention that the Memorandum
Agreement was incorporated into the Tioga Park Plan and granted to the Hawkins the exclusive
possession of their Residence in Colesville, New Y ork. The Contempt Motion further asserted that
while the Trustee filed a motion compromising certain portions of the Tioga Park Plan with regard
to the rights granted to the Hawkins', “[n]owhere in the application for compromise did Mr. Levine
ask for the terms of the order confirming the plan of reorganization incorporating the Memorandum
Agreement be modified to change the language contained therein that the debtors were to maintain
exclusive possession of the real estate.” This argument seems to be a recurring theme in al of
Fritzsch’s opposition to the ultimate sale of the Colesville real property.

At thetimethe Memorandum Agreement was executed and referenced inthe TiogaPark Plan,
which was confirmed by the Court on June 1, 2004, therewas no trusteein any of the Debtors’ cases.
However, upon his appointment on September 16, 2004, the Trustee took on a number of duties
pursuant to Code § 1106 and Code 8§ 704, as incorporated in Code 8 1106(a)(1). As noted by one
court, “[t]he duties and responsibilities of either a Chapter 11 trustee . . . as a fiduciary for the
bankruptcy estate are virtually the same as those imposed on a Chapter 7 trustee.” Corzinv. Fordu
(In re Fordu), 201 F.3d 693, 706 n. 18 (6™ Cir. 1999). In addition to those duties expressly
enumerated in the statute, the Trustee hasthe authority to seek approval of the sale of property of the
estate pursuant to Code 8§ 363. See Golf 255, Inc. v. Eggmann, Case No. 07-MC-15-DRH, 2007 WL
781916, at *2 (S.D.III. 2007).

Inthiscase, the Hawkinswere permitted to continuein possession of the Colesville property.
The Colesville property isactually property of the estate of Hawkins Family, LLC, afinding of fact

found in Judge Tait’s Eviction Order. Asnoted previously at Footnote 3, apparently the Colesville
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property was never transferred to Asolare as required under the terms of the Memorandum
Agreement.”® The fact that it remained estate property is reaffirmed by the provision in the
Memorandum Agreement that without an Order of this Court excluding the property from the
administration of their Estate, it remained property of the Debtors' Estate. According to the docket,
no such Order wasever obtained. Assuch, it was subject to disposition by the Trustee for the benefit
of the Debtors’ creditors upon his appointment.

Fritzsch al so assertsin somewhat of abackup argument that the Motion to Compromise was
an impermissible modification of the Tioga Park Confirmation Order. The latter argument did gain
some credence with U.S. District Judge Kahn on Fritzsch’ sappeal of the Compromise Order. Judge
Kahn remanded to this Court the issue of whether or not the Compromise Order constituted an
improper modification of the Tioga Park Plan. See Judge Kahn’'s Decision and Order dated January
30, 2007. By itsRemand Order of July 6, 2007, this Court concluded that the Compromise Order did
not constitute an improper modification of the TiogaPark Plan. ThisCourt’s Remand Order, aswell
as Judge Kahn's Decision and Order, are both, of course, on appeal.

In opposing the Contempt Maotion, the Trustee pointed to the foregoing Orders, aswell asthe
Broker Order of June 7, 2006, and the State Court Eviction Order of February 14, 2008, concluding
that by filing the Contempt Motion, “Hawkins and Fritzsch are attempting to circumvent the prior
proceedingsin this Court aswell asinthe District Court and inthe New Y ork State Supreme Court.”

See Trustee' s Opposition to Motion for Contempt at  14.

> This comports with representations made by the Trustee in his motion seeking the
authority to employ a realtor to market the Colesville property that the real property was
“property of Debtor Hawkins Family, LLC sestate.” See Trustee’ s Application to Retain Real
Estate Broker at § 2 (Dkt. No. 569).



20

With respect to the Trustee' s Sanction Motion, the Court must examine the“ clear evidence”
beginning with whether or not Fritzsch wasjustified in his assertion that the Trustee ssmply ignored
the language of the Memorandum Agreement, as referenced in the Tioga Park Plan, in having a
realtor appointed and commencing the action in State Court to have the Hawkins evicted with the
ultimate goal of selling the Colesville property. In his response to the instant Rule 9011 motion,
Fritzsch contends that his conduct in filing the Contempt Motion on March 20, 2008, approximately
amonth after the Eviction Order, was not sanctionable because it was the subject of “much time and
debate” between Fritzsch and Hawkins and he (Fritzsch) was simply bowing to the wishes of his
client whoinsisted that this Court had to be madeto follow itsown orders,” and “ couldn’t simply turn
ablind eyetoitsownwords.” See Response of Fritzsch to Sanction Motion, dated June 9, 2008 (Dkt.
No. 745) at 1 11.

A review of the docket of this case and the various orders of thisand other courtssimply does
not support the alegedly noble purpose being pursued by Fritzsch and Hawkins in filing the
Contempt Motion. Beginning withthe Trustee’' sMotion to Compromisein November 2004 inwhich
he very clearly asserted at { 50 that he was accepting payment of $70,000 for application towards
repayment of priority salestax claims*“without prejudice to the rights of Southern Tier Acquisition,
LLC and Jeffrey Gural to contest any further obligation to Mr. Hawkinswith respect to the purchase
of hisresidence” and ending with the Eviction Order of Judge Tait, it isobviousto everyoneinvolved
in this case, except Fritzsch and Hawkins, that, at |east with respect to the Trustee, Hawkins' rights
inthe Colesville property viathe Memorandum Agreement no longer exist. If anyone hasacted with
“ablind eye” it has been Fritzsch and Hawkinswho continue to makeincredul ous assertionsthat the

Trustee, in compromising rights belonging to the Hawkins as chapter 11 debtors and to their estates,



21

has acted in contempt of the Tioga Park Confirmation Order by taking stepsto eventually liquidate
the Colesville property belonging to Hawkins Family, LLC. As explained by Lisa Tang, Esq.,
attorney for Jeffery Gural, at the hearing on the Motion to Compromise on January 27, 2005, the
Memorandum Agreement contempl ated that all of the propertiesof the Debtors' estateswould besold
and Asolare would be required to bid on the Colesville property, however high the bidding price
went. As the successful bidder, Asolare would be in a position to sell the Colesville property,
because it would no longer be property of the Hawkins Family, LLC estate, to the Hawkins at the
agreed purchase price of $100,000. Hawkins and Fritzsch fail to acknowledge that once the Trustee
was appointed on September 16, 2004, some three and a half months after the Confirmation Order
had been signed, the Colesville property became an asset for which he was responsible to administer
on behalf of the creditors aslong as no actions had been taken under the terms of the Memorandum
Agreement to transfer the Colesville property to Asolare.

In the letter dated September 27, 2004 written on behalf of Asolare, Southern Tier
Acquisition, Jeffrey Gural and John Simmons, Fritzsch was notified that no effort by motion or by
aseparate confirmed chapter 11 plan to transfer the property to Asolare had been made on behalf of
the Hawkins. Admittedly, in November 2004 the Trustee filed his motion to compromise certain
claims of the estates arising from the Confirmed Plan in Tioga Park for purposes of liquidating
several sources of money to help fund the estates. However, as this Court acknowledged in its
Remand Order, the $100,000 provision in the Disclosure Statement/Memorandum Agreement
remained unaltered. See Remand Order at 13.

Over the ensuing four years since the Motion to Compromise was granted by this Court and

up until the Sale Order was signed by the Court on July 8, 2008, the Hawkins have had ample
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opportunity to resolve what rightsthey may have had to purchase the Colesville property asprovided
to them under the terms of the Memorandum Agreement whether by settlement or litigation with
Asolare. Instead, those rights were resolved in State Court in the action commenced by the Trustee
in 2007 by way of Judge Tait’s Eviction Order. To have filed the Contempt Motion, in the view of
the Court, was objectively unreasonable given the fact that the Trustee was merely carrying out his
statutory and fiduciary duty to the estates of the Jointly Administered Debtors. While the day may
come when an appellate court or courts may reverse some or all of the prior orders of this and other
courtswho have dealt with these and other issues emanating from the Tioga Park Plan, until that day
arrives, those orders constitute thelaw of the case. See Manessv. Meyers, 419 U.S. 449, 459 (1975);
see also Class v. Norton, 507 F.2d 1058, 1060 (2d Cir. 1974) (stating that “[o]ne is bound to obey
an order issued by a court with jurisdiction over the person and subject matter unless and until that
order isreversed by appropriatejudicial proceedings’). Under the circumstancesenumerated herein,
the Court must conclude that the claims of Hawkins and Fritzsch on which they based the Contempt
Motion were groundless. This conclusion finds support in Judge Kahn's recent dismissal of the
appeal of the Contempt Order which he found without basis.

The Court is cognizant of the fact that the purpose of Rule 9011 sanctionsisto deter rather
than compensate the party seeking sanctions. See Edward D. Cavanagh, Rule 11 of the Federal Rules
of Civil Procedure: The Case against Turning Back the Clock, 162 F.R.D. 383, 395 (1995) (noting
that “[w]hile it is true that the abused party may have gone to some expense, which in certain
circumstances may have been considerable, in defending against a baseless claim, the goal of
compensation under Rule 11 is secondary to deterrence.”); see also The Advisory Committee Notes

to the 1993 Amendments to Fed.R.Civ.P. 11 (indicating that “if a monetary sanction isimposed, it
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isordinarily paid into court as a penalty. However, under unusual circumstances, particularly for
(b)(2) violations, deterrence may be ineffective unless the sanction not only requires the person
violating the rule to make a monetary payment, but also directs that some or all of this payment be
madeto thoseinjured by theviolation.”). Inthiscase, the Trusteeintendsto seek compensation from
the estates for the costs incurred by him in responding to Hawkins' and Fritzsch’s various motions
and pleadings which have delayed the distribution of funds to the creditors of the Jointly
Administered Debtors. The Court concludesthat the Trusteeisentitled to an award of attorney’ sfees
in connection with servicesrendered in defending the Contempt Motion pursuant to Fed.R.Bankr.P.
9011(b)(1) and (3). Not only did their Contempt Motion and pleadingsinthe casedelay the Trustee's
administration of the estates since hisappointment, they al sowerewithout factual or legal basisgiven
the various courts orders in existence at the time of the motion.

Based on the foregoing, it is hereby

ORDERED that the Trustee' s Sanction Motion is granted to the extent that he is seeking an
award of costs and attorney’ s fees from both Hawkins and Fritzsch; it is further

ORDERED that the Trustee file and serve on the Hawkins and Fritzsch a summary of the
amount of fees and costs sought, along with copies of his law firm’s time records, related to the
services provided in defense of the Contempt Motion, as well as in preparing and prosecuting the
Sanction Motion within fifteen (15) days of the date of this Order;*® and it is further

ORDERED that the Trustee' s request madein hisResponse, filed on June 27, 2008, for what

he has termed a “ vexatious litigant order,” is denied based on a finding that at this time thereis no

16 Upon receipt of the time records, the Court will issue an Order with respect to the
amount and allocation of payment that amount between Hawkins and Fritzsch.



basis to provide such relief under these circumstances.

Dated at Utica, New Y ork this
16th day of January 2009
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STEPHEN D. GERLING
U.S. Bankruptcy Judge



