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Hon. Stephen D. Gerling, Chief U.S. Bankruptcy Judge

MEMORANDUM-DECISION, FINDINGS OF FACT,
CONCLUSIONSOF LAW AND ORDER
Under consideration by the Court is confirmation of the Chapter 13 Plan, originally filed
on October 27, 2005, by Jeffrey L. Williams (“ Debtor”) and subsequently amended on March 7,
2006. On March 7, 2006, an objection was filed by the chapter 13 trustee, Mark W. Swimelar,
Esqg. (“ Trustee”) concerning thefeasibility of the Debtor’ sPlan, asoriginally filed. The Trustee

requested information concerning the value of the Debtor’s insurance agency, listed in his
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Schedule B - Personal Property, with avalue of “0.”* On April 6, 2006, an objection was also
filed by acreditor, Harold W. McGill (“McGill™).

The hearing on confirmation of the Debtor’s Amended Plan was held on April 11, 2006,
and adjourned to May 9, 2006, in Binghamton, New Y ork. Intheinterim, on May 1, 2006, the
Trustee filed a supplemental objection to confirmation, arguing that the Amended Plan fails to
satisfy the liquidation test set forth in 8§ 1325(a)(4) of the United States Bankruptcy Code, 11
U.S.C. 88 101-1330 (“Code’). Following oral argument at the hearing on May 9th, the Court
scheduled an evidentiary hearing to be held on July 24, 2006. The hearing was adjourned on the
consent of the parties to September 11, 2006, in Utica, New York. Following testimony of
several witnesses, the Court afforded the parties an opportunity to file memorandaof law. The

matter was submitted for decision on September 29, 2006.

JURISDICTIONAL STATEMENT

The Court has jurisdiction over the parties and subject matter of this contested matter

pursuant to 28 U.S.C. 88 1334, 157(a), (b)(1) and (b)(2)(A), (B), (L) and (O).

FACTS

The Debtor filed avoluntary petition (“Petition”) pursuant to chapter 13 of the Code on

! In Schedule B, Debtor indicated that the “[v]alue given is based upon liquidation in
Chapter 7 and does not include equipment which is listed separately.”
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October 11, 2005. Hisoriginal Plan provided for monthly payments of $531 over aperiod of 60
months at an anticipated dividend of not lessthan 6.0%. Asnoted previously, on March 7, 2006,
he filed an Amended Plan, which provides for three monthly payments of $531 and 57 monthly
payments of $550 at an anticipated dividend of not less than 6.8%.

McGill objected to the confirmation of the Amended Plan based on the values of several
items of personal and real property listed by the Debtor in his schedules. At the evidentiary
hearing, McGill indicated that his primary objection concerned the value the Debtor placed on
his business, the Williams Insurance Agency (“Agency”). Based onthe Debtor’ s representation
that the Agency’ sgrossincome from commissionsin 2003 was approximately $150,000, McGill
argued that the industry standard in determining the market value of insurance agencies at a
minimum is one and a half times the gross commissions/earnings or $225,000.

The Debtor testified that he had been in the insurance business for approximately 43
years. Asof the petition date, the Agency was operated out of two locations, onein Ovid, New
York, and the other in Jacksonville, New York. According to the Debtor, he acquired an
insurance business in Ovid, New York, from McGill in September or October 1994 or 1995.
McGill testified that hisannual gross earningsat that time had been approximately $90,000 and,
although he originally had suggested a selling price of one and a half times gross earnings or
$135,000, he and the Debtor had reached an agreement of $101,000. He explained that at the
time he was “under the gun” to sell the business because he owed payroll taxes to the Internal
Revenue Service (“IRS"), and he believed that it would take over the agency if he was unableto
pay the IRS. Under the terms of the agreement with the Debtor, McGill testified that the Debtor

had paid $2,500 to the IRS as a deposit and had agreed to pay the IRS $500 per month and



McGill $376 per month for a period of 60 months.

According to the Debtor, he purchased an insurance business located in Trumansburg,
New Y ork, from Melinda Stevenson (“ Stevenson™) in December 1997. Stevenson testified that
she sold the business to the Debtor for $90,000 or approximately one and a quarter times the
gross earnings of the prior year. It was her testimony that the Debtor had made a down payment
of $1,500 and had paid an additional $13,500 at the closing. The balance of $75,000 was to be
paid over 10-15 years. In both cases, the sellers had executed covenants not to compete for a
period of three yearsin the case of Stevenson and five yearsin the case of McGill.

TheTrustee offered thetestimony of Jerome True(“True”), aninsurance agent and owner
of several insurance businessesin the Ithaca, New Y ork area. Hetestified that he had purchased
eight insurance agencies and was in negotiations with two or three others at the time of the
hearing. Thefirst agency he purchased wasin Newfield, New Y ork, in 1979, at a purchase price
of approximately $200,000, payable over ten years. He purchased a second business in 1982,
located in Ithaca, New York. He could not remember the purchase price, but he testified that it
was valued based on amultiple of threetimesgrossannual earnings. Hea so testified that it was
paid off within three years.

He acknowledged that all of his purchases had included covenants not to compete. He
explained that in al cases he had confirmed the stream of income. He testified that the value of
an insurance business is generally calculated using a scale of between one and three times the
annual earnings. Other considerations for him included whether or not he aready had a
relationship with some of the companies with whom the seller had contracts and the likelihood

of retention of current customers of the seller. He explained that renewals are crucial in the
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insurance business and that one hopes for an average of 85-90% in renewals of policies with
current customers.

Truewasasked hypothetically whether hewould beinterested in purchasing the Agency.
He replied that it would be necessary for him to first perform some due diligence. Hetestified
that he might be willing to purchase it and expressed the view that two times annual earnings
would be an appropriate price for the Agency even if it was part of the bankruptcy estate and
even if he were unable to obtain a covenant from the Debtor not to compete.?

The Debtor confirmed that he had received 1099s (“information returns’) for 2004
totaling $162,214. He could not explain the discrepancy between that figure and the $118,899
in gross receipts listed on Schedule C, “Profit or Loss from Business,” on his 2004 Federal tax
return. See Debtor’ s Exhibit 9. Debtor’ s grossincome for the 12 months prior to filing islisted
as$122,478. See Debtor’ sExhibit 2, “Business Income and Expenses.” It wasthe testimony of
the Debtor that he listed the value of the Agency as“0” because he felt that if the Agency was
forcedintoliquidationinachapter 7, the compani eswould cancel their contractswiththe Agency
and there would be no “book of business’ to sell.

The Debtor provided copies of five of the agreements he had with various insurance

companies. Theagreement with Drive®, which wasmadeeffective March 20, 2006, providesthat

2 The question was asked in the context of asale of the Agency by atrusteewho arguably
would be unable to compel the Debtor to enter into such an agreement not to compete.

® According to the agreement with Drive, the legal names of the insurance company
includes“National Continental Ins. Company, Progressive Casualty Insurance Co., Progressive
Northeastern Ins. Co., Progressive Northern Insurance Co. Progressive Northwestern Ins. Co.,
Progressive Specialty Insurance Co. and United Financial Casualty Company.” See Debtor’s
Exhibit 3 at pg. 7.
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itistoremain in effect unless otherwise terminated. See Debtor’s Exhibit 3. Advance notice of
termination is not required in the event that the Agency were to fail to remit monies due and
owing the company or the Debtor abandoned the business or his license was suspended or
revoked, etc. Id. at § VI.C. Thereis no mention of bankruptcy or insolvency as a basis for
termination. Indeed, the agreement with Drive was executed with the Debtor postpetition. The
agreement with Drive provides that the company “may” terminate the contract upon
abandonment and al so gives the company discretion as to whether or not to pay commissions or
renewals as a percentage of earned premiums. Id. at TVII.A.5.

In the agreement that the Debtor has with AlG, dated January 1, 2001, one reason for
“Termination for Cause” included “abandonment, fraud, insolvency, bankruptcy, or gross and
willful misconduct of Agent.” See Debtor’s Exhibit 4 at 1 16(d). The agreement provides that
the company “may notify policyholders of the termination of thisagreement.” 1d. In addition,
the company was also given the option to assume ownership of al policiesand to sell or assign
them to another agent in the event of termination “with cause.” 1d. at §17.

According to the terms of the Debtor’s agreement with Ontario Insurance Company,
entered into postpetition in August 2006, it was to terminate “[ijmmediately upon either party
giving written notice to the other in the event of abandonment, fraud, revocation, insolvency,
failureto pay moniesdueto the Company, grossand willful misconduct or negligence on the part
of such other party.” See Debtor’s Exhibit 5 at  X1.A.4. It also provides that in the event of
termination, “[t]he Agent’ srecords, use and control of expirations. . . shall remain the property
of the Agent . . . provided that Agent has then rendered and continues to render timely accounts

and payments of all amounts due the Company ....” Id. at 1XI.D.1.
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A fourth agreement, allegedly with Kemper Insurance, is unsigned and undated. See
Debtor’ sExhibit 6. It providesthat the agreement would terminate “[ijmmediately upon written
notice to You in the event of fraud, insolvency or gross and willful misconduct on Y our part.”
Id. at 10.1.1. It also providesthat the records and “expirations’ would remain property of the
Agency even upon termination. Id. at 111. However, if the agent were to abandon the agency
business, the company has the discretion to have the records and use and control of the
expirations vest in the company. Id.

Debtor also provided acopy of an agreement between the Agency and Allstate, executed
postpetition on February 28, 2006. See Debtor’s Exhibit 7. In that agreement, “cause for
termination” includes breach of the Agreement, fraud, forgery, misrepresentation, conviction of
afelony ... “ Id. at 1 X.4. It makes no mention of insolvency or bankruptcy as being “cause’
for termination.* Theagreement also providesthat the Agency’ srecordsand the“ use and control
of expirations . . . shall remain in the undisputed possession and ownership of the Agency,
except * * * if the Agency has not satisfied any debt owed to the Company ....” Id. at fIII.E.
and F. In the event of termination, the company also agrees to “use reasonable business
judgment in selling such expirations and shall be accountable to the Agency for any sums
received which, net of expenses exceed the amount of indebtedness [to the Company].” Id. at

T1H1.G.

* According to the provisions set forth in the agreement with Allstate, dated February 28,
2006, the possibility of profit sharing existed. See Debtor’s Exhibit 7. However, there is no
evidence to indicate whether the Debtor had a similar contract with Allstate prepetition and
whether he was entitled to any profit sharing based on prepetition policies with Allstate, which
arguably would constitute property of the estate to be considered pursuant to Code 8 1325(a)(4).



DISCUSSION

In connection with confirmation of achapter 13 plan, the Debtor has the burden of proof
to establish all requisites for confirmation, including the requirement set forth in Code 8
1325(a)(4). InreHutchinson, Case No. 0543445 13, 2006 WL 2848654, *5 (Bankr. D.Kan. Oct.
5, 2006). Code 8§ 1325(a)(4) requires that “the value, as of the effective date of the plan, of
property to be distributed under the plan on account of each allowed unsecured claimisnot less
than the amount that would be paid on such claimif the estate of the debtor wereliquidated under
chapter 7 of thistitleon such date. 11 U.S.C. § 1325(a)(4). The courtsrefer to this provision as
“the best interests of creditorstest.” It isahypothetical test requiring the Court to examine the
value of nonexempt property of the estate that would be available to a chapter 7 trustee for
distribution to the unsecured creditors. Code 8§ 541 defines“ property of the estate” as“all legal
or equitable interests of the debtor in property as of the commencement of the case.” 11 U.S.C.
§541(a)(1).

Congressintended 8§ 541 to be interpreted broadly. United States v. Whiting Pools, Inc.,
462 U.S. 198, 204 (1983). The nature and extent of the Debtor's interest in property is
determined by applicable non-bankruptcy law. Crysen/Montenay Energy Co. v. Esselen Assocs.,
Inc. (Inre Crysen/Montenay Energy Co.), 902 F.2d 1098, 1101 (2 Cir.1990). Inthiscase, weare
concerned with the value of the Agency, including the insurance renewals or “expirations’ or
what has been referred to as the “book of business.” As noted by one court,

[t]he “book of business,” also known as “expirations’ or “renewals,” has a

definite and well recognized meaning in the insurance industry. “[I]t embodies

the records of an insurance agency . . . . Thisinformation enables the agent to
contact the insured before the existing contract expires and arms him with the



information essential to secure another policy and to present to the insured a
solution for his insurance requirements.”

Texas Truck Ins. Agency, Inc. v. Cure (In re Dunham), 110 F.3d 286, 287 (5" Cir. 1997), citing
Matter of the Estate of Erastus Corning 11, 108 A.D.2d 96 (N.Y. App. Div. 1985). Thecourtin
Corning noted that a“*book of business’ constitutes avaluable asset in the nature of good will.”
Id. at 102; see also S. Paul Fire & MarineIns. Co. v. Roy A. Dart Ins. Agency, Inc. (Inre Roy
A. Dart Ins. Agency, Inc.), 5 B.R. 207, 209 (Bankr. D. Mass. 1980) (indicating that it is of “vital
assistance to the agency in carrying on the insurance business and is recognized as a valuable
asset in the nature of goodwill. (citation omitted) * * * In essence, the ‘expirations of an
insurance agency represent the major portion of the actual value and goodwill of the agency
business’). Thebankruptcy courtin Curefoundthat it represented what it described asa®bundle
of property rights.” Cure, 110 F.3d at 288. The Fifth Circuit Court of Appeas went on to
concludethat “[r]enewals are clearly property, and they are atransferrable asset of aninsurance
company.” Id. at 289. In addition, the commissions that the Debtor is to receive on those
policiesin effect at the time of the bankruptcy filing are also property of the estate to the extent
that their receipt is not dependent on any postpetition services of the Debtor. SeelnreWu, 173
B.R. 411, 413-15 (9" Cir. BAP 1994); see also In re Bluman, 125 B.R. 359, 366 (Bankr.
E.D.N.Y. 1991) (finding that commissions received by debtor following the prepetition sale of
hisinsurance agency, which were not conditioned on future services of the debtor, were property
of the estate). In the Debtor’s schedules, he listed $1,200 in accounts receivable as an asset,
which he testified represented the commissions earned in the month prior to filing for which no
payment had been remitted by the companies. 1n applying the “best interests of creditors test”

in the context of a hypothetical chapter 11 case, the earnings or accounts receivable not
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attributable to the Debtor’ s personal postpetition services are also considered property of the
estate. WU, 173 B.R. at 413-14, citing In re FitzSmmons, 725 F.2d 1208 (9" Cir. 1984).

According to the agreements with Ontario Insurance Company and Kemper, both
companies wereto bill the policyholdersdirectly. 1t would appear that unlesstherewasaclaim
made with the Debtor, that his services may not have been required until the policy came up for
renewal. Thus, any commissionsbased onthosemonthly premiumsor accountsreceivablewould
be property of the estate to the extent that the policies existed on the date of filing. Seelnre
Tomer, 147 B.R. 461, 472-73 (S.D. Ill. 1992) (finding that the “debtor’s entitlement [to
commissions] is clearly rooted in the pre-bankruptcy period when the policies are issued” and
is, therefore, property of the estate). The court in Tomer determined that the entitlement to the
commissionswas not contingent on the performance of any future personal servicesof thedebtor.
Id. at 473.

Obviously, there are many factors to be considered in connection with a Code 8§
1325(a)(4) analysis when one is dealing with a bankruptcy estate of an independent insurance
agent such as the Debtor. Of particular concern at the evidentiary hearing was the value to be
placed onthebusinessitself from the perspective of ahypothetical chapter 7 trustee. The Trustee
offered testimony concerning the value of the Agency based onitsannual grossearningsin 2004.

Truetestified that the standard in the industry indicates aval ue of between one and three
times the annual gross earnings. InInre Cutler, 778 N.E.2d 762, 765 (1. App. Ct. 2002), one
of the valuation experts found, upon researching the issue, that the “rule of thumb” in the case
of independent agencies wasto use multiplesranging between 1 and 1.7 times grossrevenuesin

connection with the valuation and sale of such insurance agencies. The appellate court found
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such multiples inapplicable in that case because the subject agency was a “ captive agency,”
which had an exclusive arrangement with Geico, rather than an independent or “multiline”
agency. At the tria, there was testimony to the fact that unlike multiline agencies, captive
agencieswere not marketable. 1d. at 764. Ultimately, the appellate court concluded, in that case,
that the value for purposes of equitable distribution was $32,000, as compared to the figure of
$243,000 found by thetrial court. Id. at 768.

In this case, the Debtor isan independent insurance agency with contracts with anumber
of different companies. True testified that in his opinion, the Agency was worth two times the
annual gross earnings despite the fact that the Debtor was in bankruptcy. Thiswould place the
value of the Agency at aminimum of $244,956 based on the earnings of the Agency over the 12
months prepetition. Given thetestimony of McGill and Stevenson that the Debtor had purchased
their businesses for atotal price of $191,000 approximately ten years ago, this appears to be a
reasonable figure.

The Debtor asserts that the testimony should not be considered by the Court because it
was based on valuation of the Agency as agoing concern, which the Debtor contends would not
be the case in a chapter 7. The Debtor points out that the agreements with the insurance
companies require that the agent be licensed to sell insurance. A chapter 7 trustee certainly
cannot compel a debtor to continue servicing the accounts and, in the view of the Court, it is
unlikely that a chapter 7 trustee would be licensed to sell insurance. In addition, the Debtor
contendsthat the insurance compani es havetheright to terminate the agreementswith or without
cause, including the liquidation of the Agency.

The Court recognizesthat in achapter 7 case, the principal duty of a chapter 7 trusteeis



12

to“ collect and reduce to money the property of the estate for which such trustee serves, and close
such estate as expeditiously as is compatible with the best interests of partiesin interest.” 11
U.S.C. 8 704(1). However, Code § 721 also alows bankruptcy courts to authorize a chapter 7
trustee to operate the debtor’ s business for alimited period of time if operation of the business
isin the best interest of the estate and consistent with an orderly liquidation. 11 U.S.C. § 721.
In this case, the agreements with the Debtor generally allow for the transfer/assignment of the
policies to another agent provided that the written consent of the companiesis obtained. There
is certainly nothing to prevent a chapter 7 trustee from employing alicensed insurance agent to
manage the accounts postpetition, with the consent of the companies, while the trustee proceeds
to market the asset. Obviously, in connection with his negotiating the sale of the debtor’ s“book
or business,” achapter 7 trustee cannot compel adebtor to enter into acovenant not to compete.
However, True testified that he did not believe this would negatively impact the value of the
business to any great degree.

The Debtor also directs the Court to the testimony by True, McGill and Stevenson in
which they indicated that it is difficult to obtain financing from abank to purchase an insurance
agency. Instead, the salerequiresan initial down payment and then payments over time. Inthe
case of McGill, that was five years and, in the case of Stevenson, that was ten to fifteen years.
With respect to the three purchases of insurance businesses to which Truetestified, heindicated
that they were to be paid off over arange of three to ten years. Chapter 7 trustees oftentimes
negotiate with other parties for payment over time, whether it isfor the purchase of property of
the estate or in settlement of thetrustee’ seffortsto recover property of theestate. The Court does

not view this as a deterrent in connection with a hypothetical sale of the Agency by a chapter 7
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trustee.

The Debtor argues that some of the agreements with the companies provide for their
termination in the event of insolvency or bankruptcy. This argument is weakened somewhat,
however, when one considers that at least three of the agreements entered into evidence by the
Debtor were executed with the Debtor postpetition when he was still in bankruptcy. Also the
language of some of the agreements makesit clear that they provide the companies with a great
deal of discretion in deciding whether to terminate their relationship with the Agency.

The Court recognizes that factors exist that would make it difficult, but certainly not
impossible, for achapter 7 trusteeto sell the Agency for areasonable price. However, thisisnot
achapter 7. It isachapter 13, and Code 8§ 1325(a)(4) requires only that the Court consider the
value of the Debtor’ s nonexempt assetsin the context of a hypothetical chapter 7 case. Asnoted
previoudly, it wasthe Debtor’ sburden to establish to the satisfaction of the Court that the Agency
was only worth “0.” Based on the evidence presented and using a multiplier of “one” in the
context of thisbankruptcy case, the Court isof the opinion that the Agency hasavalue of at |east
$122,478, based on the gross income for the 12 months prepetition, without taking into
consideration the value of other assets such as the existing accounts receivable.

Based on the foregoing, it is hereby

ORDERED that the confirmation of the Debtor’s Amended Plan is denied based on his

failure to establish that it complies with Code § 1325(a)(4).

Dated at Utica, New Y ork



this 15th day of November 2006

STEPHEN D. GERLING
Chief U.S. Bankruptcy Judge
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