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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER
The Court considers herein the Objections to Confirmation filed by
Robert E. Littlefield, Esqg., the Chapter 12 Trustee ("Trustee"), in each of these
Chapter 12 cases.
Since the i ssue raised by the Objections is identical in both cases,
the Court has consolidated the cases solely for the purpose of ruling on the

bj ect i ons.

JURI SDI CTI ONAL STATEMENT




The Court has core jurisdiction of these contested matters pursuant

to 11 U.S.C. 8§81334(b) and 157(a)(b)(1) and (2)(L) and (O.

FACTS

J. Maurice Aubin and Lois Aubin filed a voluntary petition pursuant
to Chapter 12 of the Bankruptcy Code (Il U S.C. 8§8101-1330) ("Code") on July 12,
1991, while Galen G MIller filed a voluntary Chapter 12 petition on August 27,
1991. The Aubins and MIler shall be referred to herein collectively as the
" Debt ors".

The Debtors each filed Chapter 12 Plans which, while containing
differing treatnent as to various classes of creditors, contain substantially
i dentical provisions as to the unsecured creditor class. Those provisions which
provi de the basis for the Trustee's Objection, propose a percentage distribution
to the unsecured creditors, to be acconplished by paynents to that class for at
| east 36 nonths. Paynments will terninate, however, as soon thereafter as the
unsecured creditors holding filed and allowed clains shall have received the
stated percentage dividend.*®

bjections to the confirmation of both Plans on unrel ated grounds
have been filed by other creditors, but only the Cbjections of the Chapter 12

Trustee are being considered herein.

ARGUMENTS

The Trustee contends that Debtors' Plans run af oul of Code 881222(c),
1225(a)(3) and 1225(b)(1)(B), primarily because the Debtors' stand to benefit
fromthe failure of unsecured creditors to file proofs of claim The Trustee
argues that the Plans should run for a fixed nunber of nonths (he suggests 60),
which would effectively entitle creditors who actually file claine to a

significantly greater dividend than the 10%and 20%set forth respectively in the

! The Aubin Plan proposes a 10% di vidend to unsecured creditors while

the MIler Plan proposes a 20% di vi dend.



Pl ans. The Trustee bases his contention on a well-founded assunption that a
signi ficant nunber of unsecured creditors will not file proofs of claim and,
therefore, will not receive any paynents under the Pl ans.

The Trustee takes the position that the practice of linmting paynents
to a variabl e nunber of nonths, which will be sufficient only to pay unsecured
creditors filing clainms the exact percentage of their clains as set forth in the
Pl ans, and not a dollar nore, is evidence of the |l ack of good faith required by
Code 81225(a)(3). The Trustee also relies upon the additional |anguage of Code
8§1225(b)(1)(B) to the effect that a bankruptcy court nay approve, pursuant to
Code 81222(c), the extension of a Chapter 12 plan beyond 36 nonths, as proof of
Congressional intent to naxinmze dividends to unsecured creditors in Chapter 12
cases.

The Debtors in both cases counter the Trustee's argunent, contendi ng
that their Plans as to the unsecured creditors will run a maxi nrum of 60 nonths
and a mnimum of 36 nonths, depending on the nunber and anount of unsecured
clainms actually filed and the nunmber of nmonths necessary to pay filed clains a
speci fic dividend of 10% and 20% respecti vel y.

Debt ors argue that the i ssue upon which a the Court must focus is not
whet her filing unsecured creditors or the debtor should reap a benefit fromthose
unsecured creditors who fail to file clains, but whether or not the debtor can
be required to do anything other than cormit all of his or her disposable incone

to a Chapter 12 plan for a m ni numof 36 nonths pursuant to Code 81225(b) (1) (B).

DI SCUSSI ON

Prior to the anendnent of the Code in | 984 (Bankruptcy Amendnments and
Federal Judgeship Act of 1984) ("BAFJA') the issue of good faith found in Code
§1325(a)(3) (adopted verbatimin Code 8§1225(a)(3)), frequently focused on the
per cent age of repaynent to be nmade to unsecured creditors under a proposed pl an.

It has been suggested, however, that with the enactnment of BAFJA,
specifically 81325(b), Congress once and for all renpved that consideration from
the concept of good faith. So long as the debtor conmmits all of his or her

di sposabl e i nconme to a plan for a mni nrumof 36 nonths, the actual percentage of



repaynent received by unsecured creditors does not inpact on the issue of good
faith. See COLLI ER ON BANKRUPTCY (15th ed.) 91225.02[3].

Thus, the Court nust conclude that so | ong as these Debtors neet the
requi rements of Code 81225(b), the good faith requirenent of Code 81225(a)(3) is
not inplicated in the Court's consideration of the confirmability of either
Debtors' Pl an.

Admittedly, the Pl ans sub judi ce do not neet the requirenents of Code
§1225(b) (1) (A); that is, they do not propose to pay unsecured creditors in full.
The Court nust, then, consider the Plans in |light of Code 81225(b)(l)(B), the so-
cal |l ed "di sposabl e i ncone" test.

The issue here, however, is not truly one of "disposable incone."
Rat her it involves a bal ance of equities between debtor and creditors, resulting
from a phenonena perhaps not considered by Congress in enacting either Code
8§1325(b) or 81225(b). Not all creditors, though given anple opportunity to do
so, file proofs of claimin bankruptcy cases. Thus, unless confirmation of a
pl an i s postponed until the date for filing of clains has expired, the so-called
"bar date", it is inpossible to accurately project the actual percentage divi dend
to be received by unsecured creditors. The typical Chapter 12 or Chapter 13 pl an
sinply provides for a periodic paynent for a fixed nunmber of nonths with a
m ni mum percentage dividend to be received by unsecured creditors. The
percentage dividend is based on the assunption that all creditors will file
proofs of claim for the precise anbunts listed in the debtor's petition and
schedul es.

The Trustee asserted at oral argument that statistics support the
conclusion that only 45%to 50% of the |isted unsecured creditors actually file
proofs of claim and thus, those who do file generally receive a much higher
percentage of their claimthan was anticipated in the plan, at the "expense" of
non-filing unsecured creditors.

The Plans presently before the Court are typical except in one
significant aspect, nanely that the actual duration of the Plans is omtted and
in its place is the provision that the paynents to unsecured creditors wll
continue for a mninmum of 36 nmonths, but only thereafter until the unsecured

creditors who have filed proofs of claim have received the fixed percentage



dividend. (See CUass VII of the MIler Plan and Cass X of the Aubin Plan).

The Trustee asserts that such a provision |eaves the term of the
Pl ans undeterm ned and thus runs afoul of Code 81222(c) because the Plans will
admttedly run at |east 36 nonths, but they may run | onger than that. The
Trustee al so points to the portion of Code 8§1225(b)(1)(B) which differs fromits
counterpart, Code 81325(b)(1)(B). The Trustee asserts that the additiona
| anguage pernits the Court to i npose a hi gh di sposabl e i ncome burden on a Chapter
| 2 debtor by forcing an extension of the plan beyond 36 nonths.

The Court has difficulty accepting either argunment of the Trustee.
The argunent that the Plans run afoul of Code §1222(c) apparently because they
are too speculative in length and may extend beyond 36 nont hs w thout a show ng
of cause is not persuasive.

Wiile it is true that Congress, in enacting Chapter 13 sought to
di scourage plans of |onger than 36 nonths in duration, courts routinely confirm
pl ans that voluntarily extend beyond three years.? |t would appear that in the
i nstant cases, cause could be found in the Debtors' desire to pay a specific
per cent age di vi dend to unsecured creditors whi ch m ght concei vably take nore than
36 nmont hs to acconplish. Thus, the Court is unable to conclude that, because the
Pl ans may expire sonewhere between 36 and 60 nonths, they violate the "cause"
requi renment of Code §1222(c).°?

The Trustee's argunent that Code 8§1225(b) (1) (B) is intended to i npose
a hi gher di sposabl e i nconme burden on Chapter 12 debtors is |i kew se unconvi nci ng.
Admi ttedly, though Congress in enacting Code 81225(b) (1) (B) inserted the phrase,
"or such |l onger period as the court may approve under section 1222(c)" - which
phrase i s not contained in Code 81325(b)(I)(B), there is no | egislative history
to suggest the rationale for its inclusion.

In the absence of any pertinent legislative history, this Court is

of the opinion that the inclusion of the subject phrase in Code 81225(b) (1) (B)

2 See H R Rep. No. 595, 95th Cong. |st Sess. 117 (1977).

® Paragraph 3 of both Plans limts the maxi num number of paynents to the
Trustee to 60 nonths.



was i ntended to sinply provide a point of reference between that secti on and Code
§1222(c) rather than suggesting that Chapter 12 debtors, as opposed to Chapter
| 3 debtors, can sonehow be conpelled by creditors to file plans for a specific
period of nonths in excess of 36. See In re Cossett, 86 B.R 94l, 944 (Bankr
S.D. Chio 1988).

Finally, the Trustee's contention that equity dictates that, as
bet ween t he debtor and his or her creditors, the latter shoul d enjoy the w ndf al
created by non-filing creditors is not conpelling. This Court can find no
| egi sl ative history, Congressional nood or case | aw whi ch woul d require a Chapter
|2 debtor to make paynents for a specific period beyond 36 nonths so as to
provi de unsecured creditors who file proofs of claimwi th a greater percentage
of debt re-paynent than has been proposed in a Chapter 12 plan, and to which
those creditors have presumably consented, due to the failure of numerous other
unsecured creditors to file any proof of claim Conversely, should the proposed
percentage dividend be paid in less than 36 nonths, the plan paynments nust

continue a mnimumof three years. See In re Schwarz, 85 B.R 829, 832 (Bankr

S.D.lowa |988).

Based upon the foregoing, it is

ORDERED that the Trustee's Qbjection the Chapter 12 Plan filed by
Mller on October 22, 1991 is denied and it is further

ORDERED t hat the Trustee's Objection to the Chapter |2 Plan fil ed by

Aubin on Cctober 4, 1991 is |likew se deni ed

Dated at Utica, New York
this day of My, 1992

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



