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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

This matter cones before the Court as the result of witten
objections to the D sclosure Statenment of Terrance D. Bl uner, Ind.
& d/b/a B& Farns and f/d/b/a Terr-Sue Farns and Terr-Lo Farns
("Debtor"), and subsequent oral objections to an Anended
Di scl osure Statenent.

The matter |ast appeared on the Court's notion calendar at
Syracuse, New York on Septenber 13, 1988 and was submtted for

deci sion as of that date.

JURI SDI CTI ONAL STATEMENT

The Court has jurisdiction of the parties and the subject nmatter

pursuant to 28 U S.C A [01334 and 157 (West Supp. 1988). This is

a core proceeding, 28 U S.C A [157(b)(1), (b)(2)(A), (L) and (O,

and the follow ng constitutes findings of fact and concl usions of
law rendered in accordance wth Bankruptcy Rules ("Bankr.R™")

301 6, 3017, 7052 and 90l 4.

FACTS

The Debtor, a dairy farnmer in Jordan, New York, filed a
voluntary petition pursuant to Chapter ||l of the Bankruptcy Code,
Il US CA [0101-1330 (West 1979 & Supp. 1988) ("Code"), on

Novenber |3, |986.
At the time of the filing of his petition, the Debtor was
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represented by the law firm of Wneburg, Winstein, Scollan &
Cannucci ari, Esgs. of Auburn, New York, specifically, Mchael A
Wneburg, Esqg. ("Wneburg"), a nenber of that firm

The case progressed rather slowy through 1987, as the Debtor
entered into several stipulated orders wth secured creditors
regarding the continued use of collateral. In Septenber, 1987,
the Debtor received approval fromthe Court to sell a portion of
his real property and apply the net proceeds paid to the hol der of
the first nortgage. As 1987 cane to a close, other secured
creditors filed notions to vacate the automatic stay inposed by

Code (362, while lessor creditors sought to conpel the Debtor to

assune or reject equipnent |eases.
In early February of 1988, Weeler Agway, Inc. ("Weeler"), a
secured creditor, noved for an order dismssing the Chapter 11

case pursuant to Code [1112(b). After a substantial adjournnent

of the notion, an Oder was entered on April 7, 1988 directing
that the Debtor either file a plan and disclosure statenent by My
0, 1988 or face dismssal of the case without further order of
the Court.

Unfortunately, Wneburg, the Debtor's attorney, passed away in
April 1988. On May 12, 1988, a consent to change of attorneys,
dated April 29, 1988, was filed with the Court whereby the Debtor
sought to retain Pelland & Shockey, Esqgs. as his new attorneys.

On May 10, 1988, Pelland & Shockey, Esqgs. obtained an Oder To
Show Cause directing Weeler, the United States Trustee ("UST")
and all creditors to show cause before the Court on May 17, 1988

why the Debtor's tinme to file a plan and disclosure statenent
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should not be extended for a period of thirty (30) days. On My
|7, 1988, the Debtor's counsel and the attorneys for Weeler
appeared before the Court and consented to an order extending to
June 3, 1988 the Debtor's tine to file the plan and disclosure
st at enent.

On June 3, 1988, the Debtor filed his Plan of Reorganization
("Plan") and D sclosure Statenment ("DS') and a hearing on the
|atter was schedul ed for August 2, 1988. Prior to the date of the
hearing, witten objections to the DS were filed by Weeler,
Agri Stor Leasing ("AgriStor"), the Farnmers Home Adm nistration
("FnHA") and Marine Mdland Bank, N. A ("MVB").

The objections of the wvarious creditors are sumarized as
fol |l ows:

Wieeler - a) failure to describe the Debtor's business since the
petition date to include any unpaid post-petition liabilities; b)
failure to describe the neans with which the Debtor will fund its
Plan other than reference to periodic land sales; c¢) lack of
financial information, particularly financial projections which
would permt the creditor to make an "infornmed judgnent"; d) |ack
of a detailed liquidation analysis; e) omssion of estimated
adm nistrative expenses; f) m sst at enent of the Debtor's
l[iabilities; g) failure to detail any preferences or voidable
transfers.

Agri Stor - (bjections very simlar to those raised by Weeler.

EnHA - a) lack of adequate information to nmake inforned judgnent
on the Plan; b) lack of projections of incone and expenses; c¢)

failure to identify secured creditors holding liens, the priority



of liens and the anmount owed to these creditors.

MWB - a) lack of adequate information to nmake infornmed judgnent
on Plan; b) lack of information regarding adm nistrative expenses;
c) failure to explain how the Plan wll be funded; d) no
liquidation analysis; e) conplete lack of financial information
and alleged failure of the Debtor to file operating reports
t hroughout the case; f) lack of any financial projections; g) no
information regarding post-petition operations; h) lack of
information regardi ng: sources of future incone, disputed clains,
accounts receivable, wages and salaries to enployees, including
the Debtor hinself, famly expenses, other wthdrawals and
paynments to insiders; i) no information as to the nunber and
dollar amount of «clains in each class; j) DS is sinply a
superficial outline of the Debtor's operations and expenses.

At the hearing on the DS held on August 2, 1988, the Debtor and
the objecting creditors agreed to an adjournnent until August |6,
1988 to discuss the possibility of the Debtor filing an anmended
DS. The hearing was thereafter adjourned to Septenber 6, |988 and
finally to Septenber 13, 1988. On Septenber 6, 1988 the Debtor
filed his First Anended D sclosure Statenent ("Amended DS') and
First Arended Pl an of Reorganization ("Arended Pl an").

At the hearing conducted on Septenber [3, 1988, the Debtor's
counsel appeared, as did the attorneys representi ng Weel er, FnHA
MVB and the Maxon Trust. It should be noted that the UST also
appeared at several of these hearings and joined in the witten
objections already on file, submtting none of its own.

At the Septenber |13, 1988 hearing, it appeared that Agri Stor had
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withdrawmn its objections. However, \Weeler contended that
following review of the Arended DS, it was still not clear how the
now Anmended Plan was to be funded, there was still no detailed

l'iquidation analysis, no financial projections, no estinmate of
admnistrative liabilities, and finally a continued m sstatenent
of liabilities by the Debtor. After review ng operating reports
t he Debtor had apparently filed sinultaneously with the Arended DS
(and according, to the Debtor, which were tinely prepared but not
filed with the Court by his prior attorney), FnHa's attorney
observed that the reports reflected a net loss during 987 and
since the operating reports were only current through May of | 988,
it was too early to forecast a profit or loss for the current
year. FMHA's attorney also referred to the continuing |ack of
financial projections and information as to the anount or priority
of conpeting liens, the Arended Plan's silence on the treatnent of
the tinme, anount, terns or interest rate of the secured clains,
and the absence of current real estate appraisals of the real
property, other than values listed in schedules filed by the
Debtor two years ago. The attorneys for MVB and the Maxon Trust
concurred with the Weel er and FmHA objections to the Arended DS.
Upon inquiry fromthe Court as to the retention of an accountant
to prepare financial projections, the Debtor's counsel pointed to
a lack of funds to conpensate an accountant. The Debtor's counsel
further clained that if the Debtor were to furnish projections,
they would be "pure conjecture.” He suggested that the creditors
prepare their own projections by using the Debtor's now filed

operating reports covering the period Novenber |986 through My



| 988.
Concerning a liquidation analysis, the Debtor's counsel
referenced the schedules filed wth the Chapter |l petition, in

spite of the exhortation by one or nore of the creditors that

t hose val ues, now sonme two years old, may no | onger be accurate.

DI SCUSSI ON

An exam nation of the Debtor's Arended DS | eads to the follow ng
concl usi ons.

The Amended DS provides creditors with adequate information with
respect to:

a) a history of the Debtor, a description of his business, and a
recitation of the events precipitating the Chapter Il filing;

b) a disclainer;

c) a description of the Debtor's post-petition financia
condition, at |east through May [988 when read together with the
operating reports now on file with the Court;

d) a description of the wages and salaries being paid out and
the recipients, wth the presunption that these individuals
constitute the future managenent of the Debtor's farm

e) the existence of wuncollected accounts receivable and the
absence of any pre-petition preferences or fraudul ent transfers;

f) the requirenents of Code (01124 and 1126;

g) a schedule of clainms excerpted from Schedules A-1, A2 and A
3 filed with the petition.
Conversely, the Court concludes that the Anended DS either does



8
not contain adequate information, or the information contained is
not presented in a form and sequence that can be understood by
creditors, as to the follow ng

a) a description of the Debtor's assets and a current estinmate
of their val ue;

b) a statenment of the anticipated future operations of the
Debt or ;

c) a liquidation analysis based upon current appraised val ues
and current anounts due to various creditors;

???d) a summary of the contents of the Amended Plan nor is a
copy of the Amended Plan attached to the Amended DS and is
i ndi cated therein; ???

e) the neans for executing the Arended Pl an, although there is
vague reference to reduction of real property taxes and secured
debt through various | and sal es;

f) an estimate of admnistrative expenses to include taxes and
pr of essi onal fees;

g) up-to-date financial data and projections of future incone
and expenses.

Code [1125 provides that a disclosure statenent nust contain

"adequate information" and it further defines "adequate
information" as that which "woul d enabl e a hypot hetical reasonable
i nvestor typical of holders of clainms or interests of the rel evant
class to make an inforned judgnent about the plan.”

For elucidation of these statutory requirenments, the Ei ghth

Gircuit turned to the legislative history of Code [ 1125:

Preci sely what constitutes adequate information in any



particular instance wll develop on a case by case
basis. Courts will take a practical approach as to what
IS necessary under the circunstances of each case, such
as the costs of preparation of the statenents, the need
for relative speed in solicitation and confirmation,

and, of course, the need for investor protection. ... In
reorgani zati on cases, there is frequently great
uncertainty. Therefore, the need for flexibility is
great est.

Prudential Ins. Co. v. ©Mnnier (In re Mnnier Bros.), 755 F. 2d

336, 1342 (8th Gr. 1985) (quoting HR Rep. No. 595, 95th Cong.,
| st Sess. 409, reprinted in 1978 U S. Code Cong. & Admn. News

5963, 6365). See also Kirk v. Texaco, Inc., 82 B.R 678, 682
(S D.NY. 1988); First American Bank of New York v. Century Q ove,

Inc., 81 B.R 274, 278 (D.Del. 1988).

The Court nust also keep in mnd that although the
creditors are entitled to adequate information, as opposed to pure
specul ation, since the purpose of the disclosure statement is to
enable creditors to evaluate the plan, the Chapter 11 should not
become mred in an extended dispute over the adequacy of the
statement so as to turn the hearing on approval of the disclosure

statement into a confirmation hearing. See In re Monroe Well

Service, Inc., 80 B.R 324, 333 (Bankr. E.D.Pa. 1987).

The Court's analysis of the instanted Amended DS is
i kewi se sharpened by the so-called "nineteen factors" to be

examned in evaluating a disclosure statenent. See, e.qg., In re

Metrocraft Publishing Services, Inc., 39 B.R 567, 568 (Bankr.

N.D.Ga. 1984); In re Scioto Valley Mrtgage Co., 838 B.R 168, 170-

71 (Bankr. S.D.Chio 1988). However, the Court believes that it
nmust al so consider the size and conplexity of the case, the type

of plan being proposed, the kind of clains or interests being
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inpaired and the access by these inpaired holders to relevant

informati on from other sources. See In re Mnroe Wl Service,

Inc., supra, 80 B.R at 330. In this vein, it is interesting to

note that the objectants are generally substantially secured
creditors of the Debtor, whose major concern is the treatnent of
their secured <claim and whose Ileverage on the ultinmate
confirmability and success of the plan is far greater than the
fully unsecured creditor who truly needs adequate information to
assess the viability of the plan.

The Court also believes that it is of some significance
that had the instant petition been filed sone thirty days |ater,
it presumably would have been filed pursuant to Chapter 12 of the
Code, and the need for approval of a disclosure statenment would
not even exist. In fact, it is the avoidance of just such
debilitating litigation as is presently before the Court that
Congress sought to avoid in enacting Chapter 12.°

Despite the foregoing, the Court believes that the
objecting creditors are clearly correct in their opposition to the
Amended DS on the basis of an inadequate |iquidation analysis and
the lack of any conpetent projections as to future income and
expenses. Moreover, the insufficiency of the latter is
significant not only as to the adequacy of information provided in

the disclosure statenents but also absolutely essential to a

1

This presunption may not be entirely valid since Debtor's
Anended Disclosure Statenent reflects total debt of $1,668,864.00
on the filing date, which would exclude Debtor fromthe definition

of "famly farnmer" as set out in Code [101(17).
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determnation of feasibility at the time of plan confirmation
pursuant to Code [1129(a) (11).

The response by his counsel that the Debtor is without
funds to retain an accountant to prepare projections is alnost
sel f-defeating, acknow edging, as it does, the Debtor's inability
to retain and pay for essential pr of essi onal servi ces.
Furthernmore, the suggestion that <creditors perform their own
projections is not worthy of conment by the Court.

Thus, the Court will provide the Debtor with one final
opportunity to amend his already amended DS by filing with the
Court a detailed liquidation analysis which will set forth each
encunbered asset, its estimated present value and the present
estimated indebtedness encunbering that asset, together with the
name of the creditor or creditors to which the indebtedness is
owed.

In addition, the Debtor will prepare and file with the
Court, wth or wthout the assistance of an accountant,
projections of income and expenses for the years 1989 through
| 993. These projections shall be based upon the Debtor's actual
i ncome and expenses over the past two years, with a consideration
given to the current market price of mlk, the nunber of cows
mlking, the cull rate, the herd level and the pounds per cow of
butter fat content, etc.

Finally, the Court directs the Debtor to file a separate
projection of land sales which will specifically identify the |and
to be sold by acreage and l|ocation, any and all encunbrances

existing against the title to such land, and a tine table wthin
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which it is anticipated such sales can be acconplished. This wll
include any applications for the appointnment of real estate
br okers.

The Court will provide the Debtor forty-five (45) days
fromthe date of entry of this Order within which to file with the
Court and serve all objecting creditors, including the UST, the
addi ti onal disclosures required herein.

Thereafter, the Court will forthwith schedule a further
hearing on the approval of the First Arended D scl osure Statenent
i ncorporating said additional disclosures.

In the event that the Debtor fails to file such
additional disclosures, this Oder shall constitute a denial of
approval of both the D sclosure Statenent filed with the Court on
June 3, 1988 and the First Amended Disclosure Statenent filed with
the Court on Septenber 6, |988.

| T 1S SO ORDERED.

Dated at Utica, New York

this day of January, |989

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



