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STEPHEN D. GERLI NG, U.S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Elton |. Bowersox, Jr. and Kathleen J. Bowersox ("Debtors") have
moved this Court for "an Order continuing automatic stay” pursuant to 8362(e) of
the Bankruptcy Code (Il U S . C. §101-1330) ("Code") to prevent Dale Mortgage
Bankers Corp. ("Dale") from conpleting a nortgage foreclosure action that was
pending at the tinme Debtors filed their voluntary petition pursuant to Chapter
I 3 of the Code.

The notion was argued before this Court at Syracuse, New York on June

23, 1992. Dale appeared in opposition to the notion.

JURI SDI CTI ONAL STATEMENT

This Court has core jurisdiction of this contested matter pursuant

to 11 U.S.C. 8§81334(b) and 157(a), (b)(l) and (2)(0.

FACTS



On Decenber 24, 1991, Debtors filed their voluntary Petition pursuant
to Chapter |3 of the Code. In Schedule Dfiled with the Petition, Debtors |listed
Dal e as a secured creditor holding a nortgage on Debtors' residence, |35 Janes
Road, Hanni bal, New York. Debtors' Statenent of Financial Affairs filed with the
Petition indicated that Dal e had cormmenced an action in the Suprene Court of the
State of New York, County of Oswego ("state court”) to foreclose the
af orenenti oned nortgage prior to the date of Debtors' filing and, in fact, a
forecl osure sal e of Debtors' residence had been schedul ed for Decenber 30, |99l

Debtors' Petition also included Schedules | and J which reflected
Debtors' total conbined nonthly income of $I,327.00. Debtors' total nonthly
expenses were listed at $|,409.00, which included a $489.00 nonthly nortgage
paynment, for a negative nonthly incone of $82.00.

Together with their Petition, Debtors filed a Chapter |3 Plan
("Plan"). The Plan proposed to pay to the Chapter |3 Trustee ("Trustee") the sum
of $200.00 nonthly "for a period of 30 years or until nortgage is paid in full."
The Plan also | isted as secured creditors, A L. Lee Menorial Hospital to be paid
$50. 00 per nmonth and Enpire Tel - Com Federal Credit Union to be paid $50.00 per
month. (See Debtors' Chapter |3 Plan dated Decenber 19, 1991).

On February 26, 1992, following the initial neeting of creditors, a
confirmation hearing on the Debtors' Plan was held. The hearing was adjourned
however to March 25, 1992 upon the Trustee's advi ce that Debtors would be filing
an amended Chapter |3 plan. On March 25, 1992, the Court was again advi sed by
the Chapter |3 Trustee that Debtors' counsel was in the process of anending
Debtors' Plan and an adjournnent was requested to April 29, 1992. The Court
granted t he adj ournnent, but indicated that unl ess an anended pl an had been fil ed
by that date, it would deny confirmation of the Plan then pending before the
Court.

On April 8, 1992, Debtors filed an Amended Pl an ("Anended Pl an"),
whi ch was executed on April 6, 1992. The Amended Pl an provided for paynents to
the Trustee at $200. 00 per nonth for a period of 60 nonths. No secured creditors
were |isted as being paid through the Anended Plan. As to unsecured creditors,
t he Amended Pl an provided "Unsecured creditors to receive distribution of 48%"

At the adjourned confirmation hearing held on April 29, 1992, the



Trustee recommended confirmation of the Anended Plan, with the proviso that the
order of confirmation require Debtors to advise the Trustee when each one
returned to work.*’

On May 6, 1992, this Court executed an Oder of Confirmation
("Confirmation Order") confirmng the Amended Pl an. That Confirnmation O der
Provi ded for, anong other things, the paynment to Dale directly by the Debtors.
It appears that sone tinme thereafter, the Trustee served Debtors' counsel with
a copy of the Confirmation Order

The Debtors made no nortgage paynents to Dale for the nonths of
January through May 1992

On May |4, 1992, Dale filed a notion seeking to lift the automatic
stay pursuant to Code 8362(d), alleging that Debtors had failed to make paynents
on the nortgage "outside the plan” for the nonths of January through May |992.
(See Affirmation of Edwi n Lachman, Esq. dated May Il, 1992 i n support of notion).

An Affidavit of Service filedwith the notion indicated it was served
on both Debtors and their attorney on My |2, [992. The notion was nade
returnable at a notion termof this Court schedul ed for Syracuse, New York on May
26, 1992.

Upon the return date there was no appearance by Debtors and on My
27, 1992, the Court signed an Order Mdifying Stay permtting Dale to continue
to foreclose its nortgage on Debtors' property. On June 10, 1992, Debtors filed

this notion.

ARGUMENTS

The Debtors assert that they did not believe that they were required
to pay Dale it nortgage paynments outside the plan. They argue that it was their
belief that they were required to make $200 per nonth paynents to the Trustee and
that no further paynents were required to be nade to any other creditors.

Debtors contend that they were never advised of any default by Dale

' It is noted that Debtors' counsel did not appear at any of the
confirmati on hearings.



and that if they had been properly advised, they would have nmade their required
nmont hl y paynent s

Debt ors seek nodi fication of their Arended Pl an to "reduce t he anount
of paynents which need to be made by [then] , and to further extend the time for
[theml to make such paynents so that they wll not lose their hone to
foreclosure.” (See Affirmation of Salvatore Lanza, Esq. in support of Debtors
Motion dated June 6, 1992, T12). As indicated, Debtors seek a continuation of
t he stay.

Dal e contends that the Confirmation Order clearly required Debtors
to make paynents outside the Amended Plan, that Debtors admt that they have
failed to nmake such paynents, that they had due notice of Dale's notion to nodify

the stay, which they did not oppose, and Debtors' notion should be denied

DI SCUSSI ON

Initially, the Court observes that Debtors' notion presently before
the Court is msqguided. Debtors seek primarily to "continue the automatic stay”
and statutorily they rely upon Code 8362(e€).

Such requested relief obviously overl ooks the fact that this Court's
Order of May 27, 1992 nodified the stay to pernmit Dale to foreclose its nortgage
in state court and thus, there is no stay currently in effect and capable of
bei ng continued that woul d avoid that which Debtors seek to prevent, nanmely the
forecl osure of Dale's nortgage on their hone.

Thus, the Court will treat Debtors' notion as one to reinpose the
stay previously nodified pursuant to the general grant of equitable power found
in Code §105(a).

VWiile there is case law on both sides of the issue, this Court
bel i eves that Code 8105(a) does in fact provide an equitable basis to reinpose

a previously vacated stay. See In re Wedgewood Realty Goup Ltd., 878 F.2d. 693

(3rd Gir. 1989); In re Codesco, Inc., 24 B.R 746, 751 (Bankr. S.D.N. Y. |982);

In re QPL Conponents, Inc., 20 B.R 342, 346 (Bankr. E.D.N. Y. 1982); contra In

re Wod, 33 B.R 320 (Bankr. D.Ildaho |983).

The Court further believes that the appropriate procedural vehicle



for maki ng such a notion before the Court is Federal Rule of Bankruptcy Procedure
("Fed. R Bankr.P.") 9024, which incorporates by reference Federal Rule of Civi
Procedure ("Fed.R Civ.P.") 60(b).

The Court notes that the Second G rcuit interprets Fed.R Cv.P.
60(b), as incorporated by Fed.R Bankr.P. 9024, as a vehicle to be broadly
construed to achieve "substantial justice" and grant "extraordinary judicial

relief ... upon a showi ng of exceptional circunstances.” See Nemai zer v. Baker,

793 F.2d. 58, 6l (2d Cir. 1986) (citations omtted). Accord Inre Creed Bros.

Inc., 70 B.R 583, 586 (Bankr. S.D.N. Y. 1987); Inre Chipwich, Inc., 64 B.R 670

(Bankr. S.D.N.Y. 1986).% "In deciding a Rule 60(b) notion, a court nust bal ance
the policy in favor of hearing a litigant's clains on the nerits against the

policy of finality." In re Kotlicky v. U S. Fidelity & Guar. Co., 817 F.2d 6,

9 (2d. Gr. 1987) (citing to 11 C. Wight & A MIler, FEDERAL PRACTI CE AND
PROCEDURE 82857 (1973)). Thus, final judgments should not be "lightly reopened”

since the Rule is not a substitute for a tinely appeal. See Nemmi zer v. Baker,

supra, 793 F.2d at 6l
Mor eover, the standard for granting relief froman order vacating or
nmodi fying a stay is al so one of exceptional or extraordinary circunstances and

enconpasses the threat of irreparable harm See In re Terramar M ning Corp., 70

B.R 875 (Bankr. MD.Fla. 1987); In re Wod, supra, 33 B.R 320.

A key factor to be considered by a court is whether the secured
creditor has changed its position in reliance on the stay having been lifted.

See Matter of Feinster, 3 BR Il, 13 (Bankr. N.D.Ga. 1979). Al so significant

is whether, on the nmerits, the court would have been likely to have lifted the

stay. See In re MNeeley, 51 B.R 816, 82l (Bankr. D.Uah |985).

Here, the Debtors contend they were only required to pay $200 per
month to the Trustee and that would satisfy any and all obligations listed in

their Chapter |13 petition, including the nortgage debt due Dal e of approxi nately

2 Since Debtors have not relied upon Fed. R Civ.P. 60 in bringing this

nmotion, the Court is treating the notion as fully within the purvi ew of
subsection (b).



$40, 200. ®
While a review of the Debtors' original Plan | ends sone credence to
their contention, in light of the provision therein that Debtors' would pay the

Trustee $200 per nonth "for a period of 30 years or until nortgage is paid in
full”, that Plan was subsequently anended to delete that term nology and the
Amended Pl an made no reference to the paynent of any nortgage "inside" the plan
and instead provided for a 48% distribution to unsecured creditors.
Additionally, Debtors' attorney was served with the Confirmation
Order which clearly references at 13(e)(3) "secured clains to be paid directly

by the Debtor(s) as hereinafter set forth:

Creditor Tot al Paynent
Dal e Mortgage Bank Cor p. $40, 200. 00
OGswego County Dept. of Social
Servi ces $75, 000. 00

While the Court agrees with the weight of authority that hol ds that
where the terms of a Chapter |13 plan conflicts with the order confirm ng that
pl an, the plan controls, the conflicting terminology in the order certainly puts

the Chapter |3 debtor on notice that inquiry is warranted. See Exten Assoc. V.

Sundowner Joint Venture, 24 B.R 877, 880 (D.Ml. 1982); In re Wckersheim 107

B.R 177, 18l (Bankr. E.D.Ws. |9809).

Here t here was apparently no i nquiry by Debtors or their counsel upon
recei pt of the Confirmation Order, despite the fact that they allegedly believed
that Debtors would neet all of their pre-petition obligations by naking a |unp
sum paynent of $200 per nonth to the Trustee for 60 nonths as set forth in the
Amended Pl an.

Lastly, there is the unexplainable failure of the Debtors and their
counsel to appear in oppositionto Dale's May | 4th notion to nodify the stay and
raise the very argunents that they now assert in support of this notion. The
only explanation offered by Debtors' counsel at oral argunent in defense of his
failure to oppose Dale's May | 4th notion was that he was ot herw se engaged in

trial in another court.

® Areview of Debtors' total expenses as set forth in their petition,

reflected a nonthly paynment of $489.00 on a nortgage, presumably the Dale
nor t gage.



The Debtors argue that they will suffer "trenendous hardship" if
their home is foreclosed upon and that had they realized they had to continue
regul ar nortgage paynents to Dale in addition to their Amended Pl an paynents,
t hey woul d have done so.

While the Court is somewhat skeptical of Debtors' position, it is of
the opinion that the statutory requirements of Chapter 13 were not fully
expl ained to themfromthe inception of this case. Further, it appears that the
failure of Debtors to oppose Dale's notion to nodify the stay was due, in part,
to their attorney's failure to at |east comrunicate with Dale's attorneys and
request an adjournnent of the notion to another date.

The Court believes that had the Debtors appeared in opposition to
Dal e's notion, it may have al |l owed t he Debtors an opportunity to cure their post-
petition default on the nortgage pursuant to Code 81322(b)(5).

Lastly, Dale's Affirmation in opposition to this notion nakes no
assertion that it has changed its position in reliance upon this Court's My 27,
1992 Order. While it appears that Dal e had comenced a forecl osure action pre-
petition, no actual foreclosure sale has apparently occurred, which would
inplicate the rights of innocent third parties.

The Court therefore concludes that there exists herein exceptional
ci rcunstances, as well as the threat of irreparable harmwhich bode in favor of
hearing the nmerits of the Debtors' clai mand giving theman opportunity to nodify
their Amended Plan. Such opportunity can only be acconplished by the Court
exercising its equitable power under Code 8105(a) and reinmposing the automatic
stay of Code 8§362(b) insofar as it applies to the nortgage foreclosure action
heret of ore commenced by Dale. The Court does not believe, however, that such
rei nposition of the stay should be w thout condition.

Based upon the foregoing, it is

ORDERED, that the automatic stay inposed pursuant to Code 8362(a)
insofar as it was nodified by the May 27, 1992 Order of this Court so as to
permit Dale to proceed with the foreclosure of its nortgage in state court, is
rei nposed as of the date of this Order, and it is further

ORDERED, that the Debtors shall, withinfifteen (15) days of the date

of this Order, file and serve a notion pursuant to Code 81329 and Fed. R Bankr. P.



2002(a)(6), which notion shall propose a nodification of the Anmended Plan to
provide for the curing of the post-petition default on the Dale nortgage in
accordance with Code 81322(a)(5), and it is further

ORDERED, that effective August |, 1992, Debtors shall conmrence maki ng
paynments to Dale pursuant to the terns of the Note and Mortgage dated June |3,
1988, and it is further

ORDERED, that in any such proposed cure of Dale's nortgage, there
shal | be included as arrears the sumof $300 which shall conpensate Dale for its
attorney's fees in connection with the defense of this notion
Dated at Utica, New York
this day of July, 1992

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



