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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Court considers herein the notion of the United States Trustee
("UST") for review of a fee charged by Debtors' fornmer attorney, Roy S. Sanders,
Esq. ("Sanders") in connection with the preparation and filing of this Chapter
7 case.

The relief sought cane before the Court at its notion termheld at
Syracuse, New York on February 9, 1993 as part of a notion to revoke a prior oral
order of this Court dismssing Debtors' Chapter 7 case.

Appearing in support of the notion were the UST and Martin, Martin,
Pi emronte & Wodard, Esgs., Lee Wodard, Esq., of counsel ("W.odard"), Debtors'
present attorneys.

The Court granted that portion of the notion seeking to vacate its
oral order of dismissal, but reserved on the request to review Sanders'

attorney's fees.

JURI SDI CTI ONAL STATEMENT

This Court has core jurisdiction of this contested matter pursuant



to 28 U.S.C. 8§81334(b) and 157(a), (b)(l1) and (2)(A).

FACTS

The Debtors comrenced their voluntary case pursuant to Chapter 7 of
t he Bankruptcy Code (11 U.S. C. 88101-1330) ("Code") on June |, 1992. On or about
August 19, 1992, the UST filed a notion to dism ss the case pursuant to Code
8§707(b). The UST's notion appeared on the Court's August 25, 1992 cal endar and
was granted wi thout opposition.

Thereafter, and prior to submitting the witten order of dism ssal,
the UST fil ed and served the instant notion, conceding that its prior notion had
been untinely served. The UST further acknow edged t hat Sanders had requested
an adjournnent, in witing, of its August 1992 notion, however, Sanders' letter
had not been received by the UST until three days after the notion had been
orally granted. It is further alleged that the Debtors had contacted the UST and
asserted that they would like to consider converting their case to one under
Chapter |13 of the Code, but had not been advised of that option by Sanders.

Wodard, on behal f of the Debtors, contends that his newclients have
i ndi cated a conpl ete | ack of know edge of their bankruptcy proceedi ng, and their
l ack of satisfaction with Sanders.

Finally, the UST asks the Court to exam ne Sanders' fee pursuant to

Code §329.

DI SCUSSI ON

Code 8329(a) pernmits a bankruptcy judge to exam ne any conpensation
paid by a debtor to his or her counsel,within one year prior to filing, for
services rendered in connection with the bankruptcy case.

While not alleged by either the UST or W.odard, the Court takes
judicial notice of Sanders' Statenent of Attorney Conpensation filed with the
Debtors' petition, which reflects a fee of $850.00 having been paid by the
Debtors prior to the filing of their Chapter 7 case.

Unfortunately, neither the UST nor Whodard provi de the Court with any



factual basis upon which it mght review Sanders' fee. The Court is w thout any
affidavit by the Debtors as to what actual services were rendered by Sanders and
Sanders has chosen not to respond to the notion

The Court believes that the burden of proof is upon the UST and it
has chosen to neet that burden by generally inferring that Sanders failed to
inform the Debtors of their option to convert their case to Chapter |3 and
failing to appear in response to its adnmittedly untinmely Code 8707(b) notion

Wodard's Affidavit submitted in support of the UST's notion is
i kewi se very vague and i nferential and clearly neither nmeets the burden of proof
nor shifts it to Sanders.*

The Court having been provided with nothing nore than inference and
i nnuendo i s neither inclined nor reasonably able to conduct its own i ndependent
i nvestigation of Sanders' fees. Therefore, the Court denies that portion of the
UST's notion which seeks a review of counsel fees pursuant to Code 8329(a).

IT IS SO ORDERED

Dated at Utica, New York
this day of February, 1993

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge

! Though entitled an Affidavit, Wodard's Statenent is unsworn and fails
to constitute even an affirmation.



