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Hon. Stephen D. Gerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Court considers herein the objection filed by Plaza
Health Care Center ("Plaza") on June 22, 1995, to confirmation of
the Chapter 13 plan of Marcia E. Cornelius ("Debtor") filed on
March 13, 1995, and subsequently nodified on or about June 8, 1995.
An evidentiary hearing was held on August 31, 1995, in Utica, New
York. At the hearing Debtor's counsel nade an oral notion pursuant
to Rule 9006(c) of the Federal Rules of Bankruptcy Procedure,
requesting that the Court consider Debtor's anmended plan ("Amended
Plan") filed on August 29, 1995 on shortened notice. Wth the
consent of Plaza, the Court granted Debtor's notion, finding that



the Amended Plan had been duly noticed to all creditors thereby
af f ect ed.

Fol Il owi ng testinony by the Debtor, the Court provided the
parties with an opportunity to file nmenoranda of law. The matter
was subm tted for decision on Cctober 2, 1.995.

JURI SDI CTl ONAL STATEMENT

The Court has core jurisdiction over the parties and
subject matter of this contested matter pursuant to 28 U S C
§81334, 157(a),(b)(1), and (b)(2)(L)

FACTS

Debtor testified that in 1989 she and her husband,
Wlliam E. Cornelius, filed a voluntary petition pursuant to
Chapter 13 of the Bankruptcy Code (11 U. S.C. 88101-1330) ("Code")
after her husband had his |l eg anputated and was only able to work
sporadically. In January 1991, while the Debtor was nmaking
paynents pursuant to the Debtors' 1989 Chapter 13 plan, Debtor's
husband, who had undergone an anputation of his other |eg, was
transferred to Pl aza, where he remained until his death in March,
1994.

Plaza is a New York not-for-profit corporation which
provides long termdaily health and nursing care. It was Debtor's
testinmony that during the first two nonths that her husband' s
resided at Plaza he was ineligible for Medicaid benefits and



bet ween her own expenses and paynents to the Chapter 13 trustee,
she was w thout sufficient funds to pay Plaza. Debtor testified
that she had not made any paynents whatsoever to Plaza during the
entire period that her husband resided at Pl aza.

On or about April 14, 1994, Debtor sought to nodify her

1989 Chapter 13 plan to include the post-petition debt owed to
Plaza. On May 23, 1994, the Court signed an Order denying the
Debtor's notion to nodify the plan which proposed to pay a 1%
dividend to Plaza. In the Order, the Court made a specific finding
that the debtors' discharge would not serve to discharge the
debtors' liability to Plaza (see Exhibit "B" of Plaza's Objection,

dated June 20, 1995).

Pl aza alleges that the Debtor received her discharge in
the 1989 bankruptcy case on or about February 8, 1995, and Debtor
does not dispute the allegation. On March 13, 1995, Debtor again
filed a petition ("Petition") seeking relief pursuant to Chapter
13 of the Code (see Plaza's Exhibit "A"). In her Petition Debtor
listed only two creditors. Anchor Savings Bank ("Anchor") was
listed as holding a claim of $9,147.53, secured by the Debtor's
1984 Redman Mobile Honme. At the tinme of filing her Petition,
Debtor was allegedly current on her paynents to Anchor and the
Amended Pl an makes no provision for paynent to Anchor. Plaza, the
only unsecured creditor listed in the Debtor's Petition, was
listed as holding a disputed claimin the amount of $26, 652. 72.

According to the original plan filed with the Petition
Debt or proposed to nmake nonthly paynents of $352.34 over a period
of 36 nonths for a total payment to the Trustee of $12,684.24. The



original plan provided that Plaza was to receive approximtely
$10,110.29, for a dividend of less than 36% However, on June 8,
1995, the Debtor filed an Anended Schedul e E, addi ng the unsecured
priority claimof the Madi son County Departnment of Social Services
(“MCDSS”) in the anpunt of $1,381.44.1 According to the Debtor's
nodified plan filed with the Anended Schedule E, MCIDSS is to
receive full paynment of its claim and as a result, the anmount to
be distributed to Plaza was reduced to $8,728.85, for a dividend
of less than 31% The Anmended Pl an now before the Court proposes
that the Debtor |ower her nonthly paynents to $320.00 per nonth,
for a total paynent to the Trustee of $11,520. Under the terns of
t he Anmended Pl an, Plaza will receive approximtely $7,572.96, for
a dividend of |ess than 27%

Debt or has been enployed as a registered nurse at St.
Joseph's Hospital in Syracuse, New York, for nore than 22 years.
According to the Petition, in 1994 she earned $45, 266.45.
According to Schedule | of Debtor's Petition, she estimates gross
income of $3,566 per nonth or $42,792 per year. In addition,
Debtor receives $42Q2 per nonth in Social Security Incone on behal f
of her 7 year old daughter, Kathryn. Debtor lists $1,224.00 in
payrol |l deductions on Schedule I. The biweekly payroll deductions
i nclude $70.00 deposited into the Debtor's credit union account

1 The Court previously rendered a decision on Decenber 26, 1991,
granting MCDSS relief from the automatic stay so that the state
court could determne Debtor's liability for reinbursenment of
Medi cai d paynents made by MCDSS on behal f of her husband. MCDSS
however, was prohibited from enforcing any judgnent obtained in
state court against the Debtor during the pendency of the debtors
1989 case.



("Credit Union Account")2 and $24. 00 deposited into Debtor's 401k
retirement plan ("401k Account").3 Debtor testified that neither
the Credit Union Account nor the 401k Account were listed in her
Petition as assets although she had provided her attorney with the
pay stubs listing the deductions and deposits into the respective
accounts. She al so acknow edged that she has a retirenent account
with Prudenti al | nsurance Conpany  of America ("Retirenent
Account") with a bal ance of $3,458.25, as of March 31, 1995, which
also was not listed in her Petition (see Debtor's Exhibit 23). It
was the Debtor's testinony that funds in the account are not
avai lable to her until retirement.

According to Schedule I, the Debtor's total nonthly incone,
after deductions, is $2,771.00. Debtor's Schedule J lists various
expenses for herself and her daughter totalling $2,451.00.
According to the Anmended Petition, she proposes to make nonthly
paynents to the Trustee of $320.00 over a period of 36 nonths.

Pl aza objects to the confirmation of the Debtor's Anmended
Pl an pursuant to Code 81307(c) and 81325(a). Plaza contends that
both the Debtor's Petition and Arended Pl an have not been filed in

2 The Credit Union Account is allocated between regul ar savi ngs,
Christmas account and vacation account. As of June 30, 1995, the
Debtor had $166.22 in the savings account (although Debtor
testified that as of the date of the hearing there was only $5.00
in the account as she had to purchase new tires in order to attend
the hearing); $767.56 in her Christmas account, and $80.76 in her
vacation account (see Debtor's Exhibit 21).

3 Al t hough Debtor's counsel disputes that the payroll deductions
include the deposits to the Credit Union Account and the 401k
Account (see Menorandum of Law filed on behalf of Debtor on
Cctober 4, 1995), a review of the Debtor's pay stubs for 1995
makes it clear that said deductions are included in the figure
listed in Schedule | (see Debtor's Exhibit 21).



good faith. Plaza asserts that Debtor's sole purpose for filing
the Petition was to discharge her debt to Plaza. Accordingly,
Pl aza requests that the Debtor's Petition be dismssed or in the
alternative that the Debtor's Amended Pl an be denied confirmation.

Pl aza argues that not only has the Debtor failed to include
the Credit Union Account and the 401k Account and the Retirenent
Account in her Petition, but she also failed to list the life

i nsurance proceeds she received in April, 1994, following the
death of her husband. According to Debtor's Exhibit 24, she
received $7,630.12 in life insurance proceeds. In addition to

payi ng various telephone bills incurred by her husband while a
resident at Plaza, she spent approximately $2,500 in funeral
expenses (see Debtor's Exhibit 24). Debtor testified that other
than the funeral expenses, she could not recall how she had spent
t he bal ance of the proceeds.

Pl aza al so contends that the deposits made to the Credit
Union Account and the 401k Account are not reasonable and
necessary for the maintenance and support of the Debtor and
her daughter and should be included in the Debtor's disposable
income as defined by Code 81325 (b)(2)(A). Plaza also questions
approximately $782.00 in what it describes as "discretionary
expenses" listed by the Debtor in Schedule J for hone
mai nt enance, recreation, cabl e t el evi si on, transportati on,
m scel | aneous expenses, clothing, and school and work supplies
(see Debtor's Exhibit 48). 1In connection wth the various
expenses listed in Schedule J, Debtor admtted that she had not
altered her lifestyle since her husband first becane ill sonetine
in 1990. She did enroll her daughter in parochial school



whi | e her husband was ill, and according to Schedule J, $95.00 per
nonth has been allocated for tuition and $17.00 per nonth for her
daughter's extracurricular activities, including piano and dance
| essons provided by the school. The school also provides daycare
services to the Debtor's daughter before and after school for an
addi tional nonthly charge of $200. 00.

DI SCUSSI ON

At the conclusion of the evidentiary hearing, the Court
suggested that rather than focus on whether or not the Debtor's
expenses were reasonable and necessary for the Debtor's
mai nt enance and support, that the parties provide the Court wth
| aw on the issue of whether the Debtor should be allowed to deduct
the nonies being deposited into the Credit Union Account and the
401k Account, or whether the nonies should be included in Debtor's
di sposabl e i nconme and nmade avail able to Pl aza.

Code 81325(b)(1) provides that if an unsecured creditor
objects to confirmation of a plan, the Court may not approve the
plan unless the creditor receives property of a value not |ess
than the anmount of its claimor the plan provides that all of the
debtor's projected disposable incone is applied to nake paynents
under the plan. Code 81325(b)(2) defines "disposable incone" as
that "which is not reasonably necessary to be expended for the
mai nt enance or support of the debtor or a dependent of the
debtor.™

In this case, Plaza, as an unsecured creditor, has filed an
objection to the confirmation of the Debtor's Anended Plan.



Since the Debtor does not propose to pay Plaza the full value of its
claim the Debtor nust establish that all her disposable incone is
bei ng applied to make paynment under the Anended Pl an. Debtor concedes
that "contributions to pension plans and/or savings plan [sic] are
i nproper for a debtor in a chapter 13 plan' and as long as the
contributions are not mandatory, they should be included in the
Debtor's incone. See Debtor's Menorandum of Law, filed OCctober 4,
1995. Caselaw supports this view See e.qg. In re Festner, 54 B.R
532, 533 (Bankr. E.D.N.C. 1985) (Contributions to a voluntary
retirement program nay enhance a debtor's financial security but "the
debtor is not entitled to acquire them [pension plans] at the expense
of wunpaid creditors."); In re Fountain,_ 142 B.R 135, 137 (Bankr.
E.D.Va. 1992) (Contributions to a pension fund constitute disposable
incone.) . In re Cavanaugh, 175 B.R 369, 373 n.3 (Bankr. D.Idaho
1994) (Voluntary contributions to retirenent plans are not necessary
for the maintenance and support of the debtor and contributions are
i ncome for purposes of Code 81325(b)); In re Ward, 129 B.R 664, 668
(Bankr. WD. Ckl. 1991) (Deposits into a savings account in a credit
uni on constituted disposable incone.)

VWil e conceding that the contributions to the Credit Union
Account and the 401k Account should be included in any cal cul ati on of
di sposable incone for purposes of Code 81325(b), the Debtor argues
that the Social Security Income received on behalf of her daughter
in the amount of $429.00 per nonth should not have been included
in the Debtor's incone as the nonies are exenpt pursuant to
New York Debtor & Creditor Law 8282 and do not constitute
property of t he est at e. A review of t he casel aw nekes



it abundantly clear that Debtor's argunent is wthout nerit. Code
81322(b)(8) expressly provides that a Chapter 13 plan "shall provide
for paynment of all or part of a claim against the debtor from
property of the estate or property of the debtor." (enphasis added).
The fact that the property may be exenpt under state |aw does not
prevent it from being included as incone to the Debtor. See In re
Hazel , 184 B.R 793, 797 (9th Cr. BAP 1995). Wile exenptions in a
Chapter 7 case are intended to provide a debtor with the basic
necessities of life, in a Chapter 13 case a debtor is allowed to keep
all his/her assets, whether or not they are exenpt. Id. at 796. The
debtor is permtted to retain sufficient incone to neet reasonable
and necessary expenses in exchange for the repaynent of debts out of
future disposable income, including incone from an exenpt source.

ld., see also In re Mnor, 177 B.R 576 (Bankr. E.D. Tenn. 1995) ; In
re Morse, 164 B.R 651 (Bankr. E.D.Wash. 1994); In re Schnabel, 153
B.R 809 (Bankr. N.D. I1ll. 1993). Social Security Inconme, while

exenpt under state law, is to be incorporated in any projections of
future inconme for purposes of determ ning disposable incone. See In
re Kloberdanz, 83 B.R 767, 772 n.19 (Bankr. D.Colo. 1988) (Soci al
Security I ncone nust be

i ncl uded for Code 81225(b)(2) "disposable income" purposes.) The

Court concludes that the Social Security Income received by the

Debt or on behal f of her m nor daughter is properly included in the
Debtor's cal cul ati on of disposabl e incone. 4

4 The Debtor has suggested that it may have been inappropriate to
i nclude the Social Security Inconme in Schedule |I since the nonies are
intended to be used for the benefit of her daughter. It is evident
from the Debtor's testinony that the nonies are being spent in the
operation of t he Debtor's househol d for t he benefi t of



In its objection, Plaza requests not only that the Court
deny confirmation of the Debtor's Amended Pl an pursuant to Code
81325(a), but as an alternative renedy, Plaza al so seeks the
di sm ssal of the Debtor's case pursuant to Code 81307(c), alleging
that the Debtor had not filed her Petition in good faith. Although
the Court requested that the parties focus on Plaza's request that
the Debtor's Amended Pl an be denied confirmation on the basis that
she allegedly failed to apply all of her disposable inconme to the
paynents under the Anended Pl an, the Court nust al so address
Plaza's request that the Debtor's case be di sm ssed.

The focus of the Court's inquiry when di sm ssal pursuant to
Code 81307(c) is sought is on '"whether the filing is fundamentally
fair to creditors and whether it is fundanentally fair in a manner
that conplies wwth the spirit of the Bankruptcy Code's provisions.
In re Klevorn, 181 B.R 8, 11 (Bankr. N.D. NY. 1995) (quoting
Matter of Love, 957 F.2d 1350, 1357 (7th Cr. 1992). It requires
that the Court examine the totality of the circunstances on a
case-by-case basis to determ ne whether the debtor has shown an
honest intention in filing the petition. 1d., see also In re
Powers, 135 B.R 980, 992, 994 (Bankr. C D.Cal. 1991). The
anal ysi s i ncludes consideration of such factors as (1) whether the

debt or has few or no unsecured creditors; (2) whet her
herself and her daughter. |If the nonies are not included in
Schedule 1, then any expenses listed in Schedule J as being

necessary for the mai ntenance and support of the Debtor's daughter
should also be elimnated or reduced to the extent of
$429. 00/ nonth. These include child care (%$200), tuition ($95),
extracurricular activities ($17), school expenses ($12), and a
portion of the food costs, household naintenance, clothing, cable,
recreation, etc.



there has been a previous petition filed by the debtor or a
related entity; (3) whether the debtor's conduct pre-petition was
proper; (4) whether the petition permts the debtor to evade court
orders; (5) whether the petition was filed on the eve of
foreclosure; (6) whether the foreclosed property is the sole or
maj or asset of the debtor; (7) whether the debtor's inconme is
sufficient such that there is a |likely possibility of
reorgani zati on; (8) whet her the reorganization essentially
involves the resolution of a two party dispute, and (9) whether
the debtor filed solely to obtain the protection of the automatic
stay. See generally id.

Applying these factors to the matter sub judice, the Court
makes the following findings:

As to the first factor, Plaza is the only unsecured
creditor. There is nothing in the Code, however, which requires
that a debtor have a specific nunber of unsecured creditors.
Kl evorn, supra, 181 B.R at 11, citing In re Muntcastle, 68 B.R
305, 307 (Bankr. MD.Fla. 1986). Code 8109(e) provides that an
i ndi vidual with noncontingent, |iquidated unsecured debts of |ess
t han $250, 000 may be a debtor under Chapter 13. The real test is
whet her the unsecured creditor is bona fide and whether there is a
genuine need and ability to perform under the Plan. Id. In this
case, Plaza does not deny that it is a bona fide unsecured
creditor. Furthernore, an exam nation of the Debtor's incone and
expenses makes it clear that she is unable to pay Plaza' s cl ai m of
approxi mately $26,650 without the benefits afforded to her by the
Code.

Admttedly, this is the Debtor's second filing of a



Chapter 13 petition.s Debtor received a discharge on February 8,
1995, and filed her present Petition on Mirch 13, 1995. Wile
conpleting the paynments wunder the 1989 plan, she incurred a
substantial post-petition debt to Plaza. Unless an entity hol ding
such a post-petition claim against the debtor which is a consuner
debt elects to file a proof of claim the Code does not permt a
Chapter 13 debtor to file a claimon the creditor’s behal f. See
Code 81307(a)(2). It was on that basis that the Court entered its
Order on May 23, 1994, denying the Debtor’s notion to add Pl aza as
a creditor an nodify the 1989 plan to provide for a 1% dividend to
Plaza. Under the circunstances, the Court finds nothing inproper
in the Debtor now seeking to discharge the debt to Plaza.
Al though the Debtor did fail to list certain assets in her
Petition, the Court accepts her assertion that it was inadvertent
and certainly does not rise to a level requiring that the Court
dismss the Debtor’s case. Furthernore, Debtor’s filing of her
Chapter 13 Petition was not in response to any action on a
creditor’s part to foreclose on the Debtor’s property. In fact, it
woul d appear that the Debtor is current with the paynents to her
only secured creditor. In addition, there is no evidence
that the Debtor has evaded any orders of this Court. It
is also evident, based on the Debtor’'s schedules, that she has
soHf-eiept——reone with which to successfully reorgani ze.
I ndeed, her prior successful conpletion of her 1989 plan
wei ght s in favor of the Debtor agai n being able to

5 Plaza alleged in its objection that “upon information and
belief” the Debtor had filed for bankruptcy on three separate
occasions (see para. 22 of Plaza’ s bjection, dated June 20,
1995), no testinony was elicited by Plaza that would support this
al | egati on.



conpl ete paynents under a plan of reorganization.

The wei ght of the factors favors a finding of good faith on
the part of the Debtor in filing her Petition. Congress, in
enacting Chapter 13, indicated that its purpose was “to enable an
i ndi vidual under court supervision and protection to devel op and
perform under a plan for the repaynent of his debts over an
extended period.” House Report No. 95-595, 95'" Cong. & Admn.
News, p. 5787, 6079. The Court concludes that the Debtor should be
given an opportunity to fornmulate a plan which provides for all
her di sposable incone to be applied to the paynments under the plan
over a period of three years.

Based on the foregoing, it is

ORDERED that Plaza's notion pursuant to Code 81307(b)
seeking dismssal of the Debtor’s case is hereby denied; and it is
further

ORDERED t hat the confirmation of the Debtor’s Anended Pl an
is denied on the basis that it fails to conply wth Code
81325(b) (1) (A), which requires that all of the Debtor’s projected
di sposabl e incone be applied to make paynents under the Anmended
Plan since Plaza has objected to Debtor’s proposed treatnment of
its claimand is not receiving the full value of its claim and it
is finally

ORDERED t hat Debtor shall file and serve a nodified Chapter
13 plan together with a notice of confirmation hearing wthin
thirty (30) days of the date of this Oder, or Debtor’s case wll
be dism ssed upon separate order submtted by the Chapter 13
Tr ust ee.



Dated at Utica, New York
this 5'" day of Dec., 1995

STEPHEN D. GERLI NG
Chi ef U. S. Bankruptcy Judge



