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Hon. Stephen D. CGerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Court considers herein a notion by Carol yn J. Cool ey,
the former Trustee ("Trustee") in this case, which was originally
filed as a voluntary case pursuant to Chapter 7 of the Bankruptcy
Code (Il U. S.C. 88101-1330)("Code") on August 9, 1994. Also before
the Court is a cross notion filed by Debtors former counsel,
Gustave J. DeTraglia, Jr. ("DeTraglia"”). Both notions essentially
sought sanctions agai nst respective counsel ; however, the Trustee's

notion al so sought contenpt as agai nst the Debtors.
Both notions were orally argued before this Court on

Septenber 27, 1994. The Court orally denied the Trustee's notion



insofar as it sought to hold the Debtors in contenpt due to | ack of
personal service of the Court's August |15, 1994 Order on them The
remai nder of the relief sought in the notions was submtted for

deci si on on that date.

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter
pursuant to 28 U.S.C 881334(b), 157(a), 157(b)(1) and (2)(A)(E
and (O.

FACTS

On Septenber 15, 1994, with both the Trustee and

DeTraglia before it, the Court entered an oral order directing the

Debtors, inter alia, to imrediately surrender to the Trustee their

liquor |icense maintained in connection with Debtors' pre-petition
operation of an establishnent known as "Comacho's", together with
the keys to and possession of said establishment ("Surrender
O der").

On the afternoon of Septenber 15, 1994, follow ng the
Court's execution of the Surrender Oder, the Trustee called
DeTraglia's office and was advised by his secretary that the
Debt ors had been orally advi sed of the terns of the Surrender Order
and were told to go to Conacho's and arrange for the surrender of
the keys and liquor |icense. At or about the sanme tine, the

Trustee served a copy of the Surrender Order on DeTraglia' s office



and al so attenpted, unsuccessfully, to serve a copy of the Order on

the Debtors at the address listed in their Petition.

The Debtors did not conply with the Surrender Order

Septenber 15, 1994 and, in fact, DeTraglia mailed the keys and

liquor license to the Trustee on or about Septenber 20, 1994.

Septenber 16, 1994 the Trustee obtained an Order to Show Cause

bringing the instant noti on before the Court on Septenber 27, 1994.

DeTraglia filed a cross-notion seeking sanctions against the

Trustee for conmencing frivolous litigation.*

ARGUMENTS

The Trustee contends that the Debtors, wth the

assistance of DeTraglia, purposely avoided conpliance with the

Surrender Order. She asserts that during a phone conversation with

DeTraglia on the norning of Septenber 16, 1994, DeTraglia advised

the Trustee that he could not |let the Debtors' business be cl osed

down. The Trustee then filed the instant npoti on and obtai ned an

Order to Show Cause. She alleges that only then did she receive

the keys and the liquor |icense on or about Septenber 20, 1994,

sone five days after the date of the Surrender O der.

DeTraglia argues that for his part he did advise his

former clients of the terns of the Surrender Order and that to his

! The Court notes that on Septenber 19, 1994, DeTraglia
presented an Order to Show Cause to the Court which sought an order
allowing the Debtors to "withdraw' their Chapter 7 petition. As a
part of the Order to Show Cause, DeTraglia al so sought a stay of
closing of Debtors' business. The Court in signing the Order to
Show Cause del eted the proposed stay fromthe O der.



knowl edge Comacho's was cl osed between the date of the Surrender
Order and the date on which the keys and Iiquor |icense were turned
over to the Trustee.

The United States Trustee ("UST"), who appeared in
support of the Trustee's notion, argued that the Debtors had a
fiduciary duty to assist the Trustee in recovering property of the
estate and that DeTraglia had a duty to facilitate that assistance
and i nsure that Debtors conplied with the Surrender Order. The UST
al so asserted that it does not appear that DeTraglia facilitated
conpliance, at least not for a period of five days after the
effective date of the Surrender Oder and, therefore, if the
Court's orders are to have any neaning, DeTraglia nust be

sancti oned.

DI SCUSSI ON

Code 8105(a) provides that a bankruptcy court "may issue
any order, process or judgnent that is necessary or appropriate to
carry out the provisions of this Title". This sectionis generally
recogni zed to be the source of a bankruptcy court's civil contenpt

power. See Burd v. Walters (Inre Walters) 868 F.2d 665 (4th Gr.

1989). The Fourth Gircuit Court of Appeals observed that civi
contenpt is "a sanction to enforce conpliance with an order of the
court or to conpensate for | osses or damages sust ai ned by reason of

nonconpliance..." Id. at 668, quoting MCob v. Jacksonville Paper

Co. 336 U S. 187, 191, 69 S. C. 497, 499, 93 L.Ed. 599 (1949).

Wiile the Trustee herein stopped short of seeking a



contenpt order against DeTraglia, a reading of her noving papers
suggests that in seeking sanctions she grounds her request for
relief on what she alleges to be contenptuous conduct on the part
of DeTraglia in counselling his clients to initially ignore the
mandat es of the Surrender Order.

DeTraglia at oral argument did not deny having a
conversation with the Trustee on the norning of Septenber 16, 1994
to the effect that he could not allow his clients' business to be
shut down though he contends that the Trustee misinterpreted the
conversation as a refusal on DeTraglia's part to advise his clients
to conply with the Surrender Order. DeTraglia argues that, in
fact, he believes that his clients did not open Comacho's for
busi ness between Septenber 15th and Septenber 20th when they
finally turned over the keys and the liquor license to his
possessi on. Thus, while they may not have conplied with the letter
of the Surrender Order, they conplied with its spirit. The Court
al so considers the fact that on the norning of Septenber 19, 1994,
some three full days after the effective date of the Surrender
Order, DeTraglia requested that the Court execute an order to show
cause seeking in effect a dism ssal of the Debtors' Chapter 7 case,
together with a tenporary restraining order which sought to stay
the inplenentation of the Surrender O der.

Finally, the Court recalls that at the Septenber |15, 1994
hearing it advised DeTraglia that imedi ate inplenentation of the
Surrender Order was necessary even though DeTraglia indicated that
he had to travel to Syracuse, New York that afternoon to represent

ot her clients. The Court's advice was grounded upon what it



percei ved was a conplete | ack of cooperation shown by the Debtors
toward the Trustee since the filing of the Chapter 7 case on August
9, 1994.

The conclusion is inescapable. DeTraglia did not make
the effort required of him as an attorney, admtted to practice
before this Court, to insure that his clients "immediately"
conplied with the terns of the Surrender Order. Thi s does not
appear to be a case where the Debtors ignored DeTraglia' s advice.
This is a case where the Debtors were Il ed to believe that they need
only conply with the spirit of the Surrender Order ignoring, inthe

process, its specific mandates. See In re Danpbn, 40 B.R 367, 374-

375 (Bankr. S.D.N.Y. 1984).

This Court will not tol erate such conduct and, therefore,
concludes that, in accord with Code 8105(a), it finds DeTraglia to
have acted in a manner constituting a contenpt of the Surrender
Order and w Il sanction DeTraglia by requiring himto pay over to
the Chapter 13 Trustee, Mark Swinelar, Esq., the sum of $500. 00,
said sumto be paid with 30 days of the date of this Order.?

DeTraglia' s cross-notion against the Trustee for having
instituted frivolous litigation is denied.

I T 1S SO ORDERED.

2 On COctober 12, 1994 the Court ordered this case converted
from Chapter 7 to Chapter 13 on the notion of Janes E. Sel bach
Esq., Debtors' current attorney. A consent to change attorney was
filed with the Court Cctober 24, 1994.



Dated at Utica, New York

this day of January 1995

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge



