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Hon. Stephen D. CGerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON,
CONCLUSI ONS OF LAW AND ORDER

The Debtor filed a voluntary petition under Chapter 7 of
t he Bankruptcy Code (11 U.S.C. 88101-1330) on January 5, 1994.
I ncl uded on the Debtor's claimof exenpt property (Schedule C) is
the Debtor's interest in an individual retirenment account ("IRA")
val ued at $43,974. By this Court's Oder of March 18, 1994,
creditor First National Bank of dens Falls ("Bank") and the
Chapter 7 Trustee ("Trustee") were granted an extension until My
16, 1994 within which to object to the Debtor's exenptions. The

Bank objected to the Debtor's clainmed exenption in the | RA on May



13, 1994. (C.P. No 34). The Trustee filed a separate tinely
objection on May 16, 1994. (C.P. No. 36). ' The parties have
agreed that the issue presented i s one of | aw and may be deci ded by

the Court on the basis of the subnmitted pleadings and menoranda.?

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 28 U.S.C. 881334(b), 157(a), (b)(1), and (2)(B)

ARGUMENTS

The Bank and the Trustee have the burden of proof on

their objection to the clainmed exenption pursuant to Federal Rule

of Bankruptcy Procedure 4003(c). In re Wodford, 73 B.R 675, 679

(Bankr. N.D.N. Y. 1987). The parties agree that resolution of the
present dispute turns on an interpretation of the governing state
statute applicable on the date that the petition was filed. See In
re Fill, 84 B.R 332, 337 (Bankr. S.D.N. Y. 1988).

The Debtor bases his entitlenent to the exenption on New
York's Debtor and Creditor Law 8282 which sets forth the

perm ssi bl e exenptions available to a Debtor filing bankruptcy in

! The Trustee objected to the value of the debtor's clained

exenption in personal property and to the exenpt status of the | RA
The Trustee has since settled the first part of his objection and
only the exenpt status of the IRA remains at issue.

> This contested matter was transferred to the U. S. Bankruptcy

Court at Utica, New York for decision follow ng the death of the
Honor abl e Justin J. Mahoney on June 10, 1994.



the State of New York. After recognizing an exenption in the sane
real and personal property that would be exenpt from satisfaction
of a noney judgnent under New York's Civil Practice Law and Rul es
("NYCPLR') 85205 and 85206, the statute, in pertinent part, exenpts
the follow ng additional property:

The debtor's right to receive or the debtor's

interest in: ... (e) all paynents under a stock
bonus, pension, profit sharing, or simlar plan or
contract on account of illness, disability, death,

age, or length of service unless (i) such plan or
contract, except those qualified under section 401
of the United States Internal Revenue Code of
1986..., was established by the debtor or under the
auspi ces of an insider that enpl oyed the debtor at
the time the debtor's rights under such plan or
contract arose, (ii) such planis on account of age
or length of service, and (iii) such plan or
contract does not qualify wunder section four
hundred one a, four hundred three a, four hundred
three b, four hundred eight, four hundred nine or
four hundred fifty seven of the Internal Revenue
Code of nineteen hundred ei ghty-six, as amended.?

(enmphasi s supplied) New York Debtor and Creditor Law 8282(2)(e)
(McKinney's Consolidated Laws of New York 1990).

I n support of its objection that an IRAis not a "simlar
pl an or contract" that can be exenpted under the foregoing section,
the Bank relies upon the reasoning and hol dings of bankruptcy
courts in New York so interpreting 8282 of the New York Debtor and
Creditor Law. 1n re lacono, 120 B.R 691 (Bankr. E.D.N. Y. 1990);

In re Kranmer, 128 B.R 707 (Bankr. E.D.N. Y. 1991); and In re

Ol ebeke, 141 B.R 569 (Bankr. S.D.N. Y. 1992). See also In re

Morgan, 145 B.R 760, 763 (Bankr. N.D.NY. 1992).

The Debtor contends that the reasoning in the foregoing

® 26 U.S.C 8840la, 403a, 403b, 408, 409, 457.



cases is flawed. The Debtor points to cases interpreting the
nearly identical |anguage of 11 U S.C. 8522(d)(10)(E), upon which
§282 of the New York Debtor and Creditor Lawis based, hol ding that
| RAs are exenpt, nost notably In re Hall, 151 B.R 412 (Bankr

WD.Mch. 1993). See alsolnre Link, 172 B.R 707 (Bankr. D. Mass.
1994) .

DI SCUSSI ON

Upon a careful review of the cases cited by both parties
and the issues raised in the respective nenoranda (C. P. Nos. 35,
45, 56, 52), the Court concurs with the Debtor's position and finds
that the Debtor's claimto an exenption in the IRA is proper.

The Court is persuaded that the |anguage of Debtor and
Creditor Law 8282 itself, particularly the | anguage enphasi zed in
the quoted text above, discloses a clear intent to include
i ndi vidual retirement accounts as "simlar plans or contracts”
under this section. The reference, in 8282(e)(iii), to section 408
of the Internal Revenue Code - which pertains solely to individual
retirement plans (defined to include individual retirenment accounts
and individual retirement annuities) - would be illogical in
carving out the exception if the exact type of investnent were to
be excl uded fromthe general provision, "simlar plan or contract".

See Inre Hall, supra 151 B.R 426.

Al t hough 11 U. S. C. 8522(d)(10)(E) is not applicable in New
York, the Court rejects the Bank's position that cases interpreting

the nearly identical |anguage contained in that provision should



not be consulted nor be persuasive in interpreting the applicable
New York provision. This Court has previously |ooked to and
considered cases involving the federal counterpart, 11 U S.C
8522(d) (10)(E), in interpreting New York Debtor and Creditor Law
8§282(2)(e). See lInre Kleist, 114 B.R 366, 368, (Bankr. N.D.N.Y.

1990). And, while not controlling on the issue before the Court,

the recognition by the U S. Supreme Court in Patterson v. Shunate,

_US _ (1992), 112 S.Ct. 2242, 119 L.Ed. 2d 519, albeit in dicta,
that 8522(d)(10)(E) exenpts from the bankruptcy estate a nuch
br oader category  of interests than 8541(c)(2) excl udes,
specifically, "pension plans that qualify for preferential tax
treatment under 26 U.S.C. 8408 (individual retirement accounts)”,
| ends strong support for the Debtor's position and this Court's
concl usi on.

The Bank argues that "the fundamental problem with the
Debtor's scholarly argunent is that the Debtor ignores the concept
of "stare decisis". (C. P. No. 52 at page 1).

Stare decisis is the doctrine that when a court has once
| aid down a principle of law, it wll adhere to that principle and

apply it to all future cases. Moore v. City of Albany, 98 N.Y.

396, 410. As a general rule, the doctrine is not binding, but is
one of policy based on the theory that security and certainty
require that established legal principles be recognized and

followed. Black's Law Dictionary (Revised 4th Ed.).

The case precedents relied upon by the Bank and the
Trustee do not involve state court pronouncenents of the

construction of a state statute which could constitute binding



precedent on a federal court faced with the same i ssue. See Kehaya
v. Axton, (D.C. N Y. 1940), 32 F. Supp. 266, 268. The cases relied
upon are bankruptcy court deci sions which, although persuasive, are
not binding on this Court.

Whether a prior holding should be adhered to under
principles of stare decisis is clearly within a Court's sound
di scretion. Under an anmendnent to NYCPLR 85205(c), adopted by the
New York Legislature on May 31, 1994 (L. 1994, c. 127), which
becane effective Septenber 1, 1994, |IRAs are now accorded the
irrebuttabl e presunption of being spendthrift trusts and are exenpt
fromthe reach of attaching creditors in a non-bankruptcy context.
This statute is, obviously, of no avail to the present Debtor who
filed for bankruptcy eight nonths prior to its effective date.
However, it is relevant in formng this Court's judgnent as to the
appropri ateness of departing from the doctrine of stare decisis
when concl uding that the prior precedent is not |legally sound.*

Si nce the New York Legi sl ature has pronounced | RAs exenpt
under the separate provision of NYCPLR §85205(c), the present issue
is not likely to arise again and the Court is free to correctly
decide the issue without concern that uncertainty will result.

For the foregoing reasons, the Court rejects the Bank's

objection and the Trustee's objection to the Debtor's clained

* The Bank asserts that the recent amendment to NYCPLR 5205(c)

concl usively establishes that prior to Septenber 1, 1994, | RAs were
not exenpt, however, as Debtor points out in his Reply Menorandum
that the Conmttee on Gvil Practice Law and Rul es of the New York
State Bar Association in supporting the CPLR amendnent indicates
that it was necessary to bring NYCPLR 5205(c) in line wth
§282(2)(e)(iit) of the Debtor and Creditor Law which the
| egi slative conmmittee already believed exenpted IRAs in a federal
bankruptcy setting.



exenption and the exenption is allowed.

I T 1S SO ORDERED.

Dated at Utica, New York
this day of 1995

STEPHEN D. GERLI NG
Chief U S. Bankruptcy Judge



