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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Ft. Myers Devel opnment Co., Inc. ("Debtor") seeks by way
of an Order to Show Cause granted by this Court on March 21, 1996,



aprelimnary injunctionin this adversary proceedi ng enjoiningthe
First Union National Bank of Florida ("FUNB") from transferring
twel ve condom nium units located in Ft. Mers Beach, Florida,
pursuant to a judgnent of foreclosure and sale entered by the
Crcuit Court for Lee County, Florida ("Florida State Court") on
May 17, 1995.

The Court heard oral argunment on the Order to Show Cause
at its nmotion termheld in Syracuse, New York on April 2, 1996, and
adjourned the hearing to April 16, 1996, to consider the relief

request ed by Debtor.

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this adversary
proceedi ng pursuant to 28 U. . S. C. 881334(b), 157(a), (b)(1) and
(2)(B and (O.

FACTS

On the pleadings submtted by both parties, it appears
t hat on or about August 19, 1987, Lovers Key Devel opnent Co., Inc.
("LKD"'), Debtor's predecessor in title, executed a note and
nortgage to Fl orida National Bank, FUNB s predecessor, encunbering
80 condom nium units which were operated by LKD as a Days Inn

Hotel .* Sonetime between August 1987 and December 1988, LKD sold

! Florida National Bank will be referred to hereafter as FUNB
for purposes of this decision.



12 of the 80 condom niumunits to Utica Tradi ng Corporation ("UTC")
wi t hout the consent of FUNB

On or about Decenber 1988, due to the default of LKD on
its note, FUNB conmmenced an action in the Florida State Court to
foreclose its nortgage on 78 condom nium units, including the 12
units sold to UTC? UTC was naned as a defendant in the
foreclosure action and in the lis pendens filed in connection
t herew t h.

On Cctober 10, 1989, LKD filed a voluntary petition
pursuant to Chapter 11 of the Bankruptcy Code (11 U. S.C. 88101-
1330) ("Code") in the U S. Bankruptcy Court for the Mddle District
of Florida ("Florida Bankruptcy Court"), thereby staying the
foreclosure action as against LKD. FUNB, however, continued the
forecl osure action as against the 12 units sold to UTC and on
Novenber 2, 1990, the Florida State Court entered Partial Summary
Fi nal Judgnment of Foreclosure as against the 12 condom niumunits.
A foreclosure sale of those units was then schedul ed for Decenber
27, 1990. However, that sale was stayed when UTC filed its
voluntary petition pursuant to Chapter 11 of the Code on Decenber
11, 1990, in the U. S. Bankruptcy Court for the Northern District of
New Yor k.

Thereafter, LKD filed and had confirned, a Third Amended
Pl an of Reorgani zation on August 19, 1991. |In conpliance with that
confirmed Plan, LKD s original note and nortgage were nodified and

LKD in June 1993 executed and delivered to FUNB a second note and

2 2 of the 80 units were subsequently released from FUNB's
nor t gage.



nort gage nodi fication

Al so, on June 1, 1991, the Trustee appointed in the
Chapter 11 case filed by UTC entered into a | ease ("Lease") wth
LKD to | ease back to it the 12 condom niumunits owned by UTC for
a period of five (5) years. Said Lease also granted to LKD the
option to purchase those units and required it to nake all nortgage
paynents and real property taxes due on the units. The Lease was
approved by Oder of this Court dated July 31, 1991 and was
apparently also approved by an order of the Florida Bankruptcy
Court .

Fol lowi ng confirmation of LDK' s Third Amended Plan, it
again defaulted on the notes and nortgages as nodified and FUNB
"re-accel erated" its notes on Septenber 7, 1993. In response, LDK
filed a second Chapter 11 case in the Mddle District of Florida on
Septenber 24, 1993. Subsequent to that date, on June 30, 1994,
FUNB obt ai ned an order vacating the automati c stay i nposed pursuant
to Code 8362(a) and proceeded with its forecl osure acti on whi ch was
al ready pending.® In that action, FUNB filed an amended conpl ai nt
and an Amended and Suppl enental Lis Pendens.

On July 13, 1994, the Trustee appointed in the UTC
Chapter 11 case obtained an Order to Show Cause directing FUNB to
show cause why it should not be held in contenpt of court for
violating the automatic stay by continuing its foreclosure action

inthe Florida State Court as against the 12 units owned by UTC and

® On Cctober 6, 1994, LDK's second Chapter 11 case was
converted to a case pursuant to Chapter 7.



| eased to LKD.*

In order to resolve the Trustee's Order to Show Cause,
FUNB and the Trustee entered into a Stipul ati on dated Sept enber 20,
1994, which permtted FUNB to proceed with its foreclosure action
only as against the LKD units to include the appointnent of a
recei ver and that said receiver would honor the Lease between UTC
and LKD previously approved by the Bankruptcy Courts "pending the
purchase of the Utica Trading Units by FUNB." The Stipul ati on was
approved by Oder of this Court dated Septenber 21, 1994
("Stipulated Oder").

On Novenber 30, 1994, however, the Trustee in the UTC
Chapter 11 case sold UTC s interest in the 12 condom niumunits to
W I ki Properties ("WIlki"), not to FUNB, for the sum of $11, 000
plus WI ki's assunption and agreenent to pay all outstanding real
property taxes. Said sale was subject to the nortgage of FUNB and
included an assignnent of all future lease rights to WIki
emanating fromthe Lease with LKD as of the date of closing. The
Trustee retained all rights emanating fromthe Lease prior to the
date of closing.”®

Thereafter, FUNB continued its foreclosureinthe Florida
State Court and on My 17, 1995, a Summary Final Judgnment of
Foreclosure and Sale as to Count | was granted. Sai d Judgnent

appears to affect all parties naned in the |lis pendens and i ncl udes

* Wth regard to this factual finding, the Court has taken
judicial notice of the UTC case docket entry #138.

® At sone point follow ng the Novenber 30, 1994 Order of this
Court, WIlki assigned its interest in the 12 condom niumunits to
t he Debt or.



all 78 units, including those purchased by WIlki.® On Novenber 2,
1995, a forecl osure sale was held and FNB Properties, Inc. ("FNB"),
a whol Iy owned subsi diary of FUNB, was t he successful bidder of al

78 units.” It now appears that FNB has contracted to sell all of

the units to Sunstream Inc. ("Sunstreant).

DI SCUSSI ON

Debt or argues that FUNB m srepresented to this Court and
presumably the UTC Trustee that it would honor the | ease of the 12
units entered into between UTC and LKD in June of 1991. Debtor is
apparently referencing the Stipulation of Settlenent entered into
between the UTC Trustee and FUNB on Septenber 2, 1994. That
Stipulation contains FUNB's agreenent that the receiver appointed
init Florida State Court foreclosure action woul d honor the Lease.

Debtor further contends that it relied on the "viability
of the | ease and the representations of First Union" in paying the
past due real property taxes on the 12 units followi ng its purchase
of those units from UTC in Decenber 1994, taxes that would have

otherwwse prinmed the FUNB nortgage. (See Affidavit of John

® On or about April 21, 1995, Debtor executed and delivered to

FUNB an Agreenent whereby FUNB agreed to postpone the foreclosure
sale of Debtor's 12 units scheduled for April 28, 1995 if Debtor
agreed, inter alia, that in any subsequent bankruptcy proceeding it
mght file it would consent to an imediate |ifting of the
automati c stay. At oral argunment on April 16, 1996, Debtor's
counsel asserted that the Agreenent was delivered to FUNB to be
hel d i n escrow pendi ng FUNB' s cooperation with Debtor in purchasing
the units at the eventual foreclosure sale.

"1t does not appear that FNB is a named defendant in this
adversary proceedi ng.



W ki nson sworn to March 21, 1996, at 17.)

Finally, Debtor points to the confirmation of the Third
Amended Plan of LKD by the Florida Bankruptcy Court, which it
contends was further anended at a confirmation hearing held in June
1991 to incorporate a "global" stipulation of settlenent between
LKD and the UTC Trustee. Debtor asserts that based on all of the
foregoing "there was definitely not any contenplation by anyone
that the Bank would continue its foreclosure after the | ease was
consunmmated”. ( See Second Supplenental Affidavit of John E
W ki nson, Jr., sworn to the 10th day of April 1996, at f 7B.)

FUNB asserts that the forecl osure acti on commenced in the
Florida State Court in 1988 appropriately listed UIC as a
defendant, as did the lis pendens filed in connection with that
action. The foreclosure action was anmended but was never
di sconti nued and, thus, Debtor acquired the property fromthe UTC
Trustee, subject to that pending action. That Florida | aw di d not
require an anmendnent to the conplaint or the lis pendens to add
Debtor as a defendant to cut off its interest in the 12 units. It
asserts that when Debtor paid the delinquent real property taxes,
it did so at its own risk

Additionally, FUNB contends that Debtor can show no
irreparable harm since its only hardship is the "dashing of its
hope to purchase the property”. ( See Response of First Union
National Bank filed April 1, 1996, at page 14.) FUNB asserts that
t he damage FNB, its subsidiary, will suffer far outweighs any harm
to Debtor since it is contractually obligated to convey title to

all 78 units to Sunstream



It is well settled lawthat a party seeking a prelimnary
i njunction nust satisfy a stringent test which includes a show ng
that a reasonable |ikelihood exists that it will succeed on the
merits in its pending action and that if a prelimnary injunction
is not granted, it will suffer irreparable harm Additionally,
some courts consider whether the applicant wll suffer a greater
harm than will the party against whom the injunctive relief is
sought and that the public interest will not be adversely affected

by the granting of the injunctive relief. Country Kids "N Cty

Slicks, Inc. v. Sheen, 77 F.3d 1280, 1283 (10th Cir. 1996);

Botero-Zea v. United States, 915 F. Supp. 614, 617 (S.D.N. Y. 1996).

This Court is of the opinion that Debtor fails to satisfy
the first prong of the test. It is obvious that vol um nous fact ual
all egations abound in this dispute which dates back to the
commencenent of FUNB's foreclosure action in 1988, not all of which
are undi sputed by the parties.

After sifting through all of the allegations, the Court
concludes, at least for purposes of this notion, that Debtor's
relief, if it is entitled to any, should have been sought in the
Florida State Court and that its voluntary Chapter 11 filing in
this Court on March 15, 1996, is nothing nore than a bel ated effort
to shift its dispute with FUNB back into a forum where it m ght
gain |leverage by invoking the provisions of the Code 8362(a)
automati c stay.

Debtor asserts essentially that FUNB has chosen to
di shonor the terns of the Lease previously approved by this Court

in the Chapter 11 bankruptcy proceedi ng of UTC, its predecessor in



interest of the 12 condom nium units which it purchased fromthe
UTC Trustee by virtue of an Order of this Court dated Novenber 30,
1994. There does not appear to be any dispute that Debtor
purchased the 12 units and took an assignnent of the Lease or that
Debtor took title subject to the FUNB nortgage. Finally, thereis
no dispute that FUNB proceeded with its foreclosure of that
nortgage follow ng Debtor's acquisition of the 12 units and the
assi gnnment of the Lease.

There is no allegation that Debtor asserted any of the
grounds upon which it now relies in the Florida State Court or
that, in fact, it even sought to intervene in the foreclosure
action. Yet, Debtor now argues to this Court that the forecl osure
action was defective because it was never personally served, that
by virtue of the confirmation of LKD s Third Amended Plan, the
original foreclosure action needed to be reconmmenced, and that
under no circunstance could FUNB cut off its Lease rights in the
forecl osure action.?®

It appears that as a substitute for failing to litigate
the foregoing issues in the Florida State Court or litigating and
failing to convince that court, Debtor seeks to attack the judgnment
of foreclosure here by suggesting that it was entered in violation
of the stay emanating from the UTC Chapter 11 case and the
Stipulated O der. In other words, when Debtor purchased the 12
units from UTC and took an assignnment of the Lease, it also

purchased the benefits of the stay and Stipulated O der which

® The lack of notice contention, if this Court were to address
it, would be I ess than a conpelling argunent given the allegation
of a common principal in LKD, UTC and the Debtor.



resulted froman alleged violation of that stay enjoyed by UTC.
Such a legal position is not tenable. Code 8362(c)(1)

provides that a stay of an act against property of the estate

continues until such property is no | onger property of the estate.

See Matter of Reserves Devel opnent Corp., 821 F.2d 520, 521 (8th

Cir. 1987). Once Debtor acquired title to the 12 units and took
the assignment of the Lease, it did so without the protection
afforded to the units and the Lease while they remai ned assets of
t he UTC bankruptcy estate. Furthernore, it acquired its title and
its assignnment subject to the rights of FUNB as nortgagee.

This Court further observes that for the purpose of
anal yzing Debtor's |ikelihood of success on the nerits, Debtor's
reliance upon the terns of LKD s confirmed Third Amended Plan is
tenuous at best when there is no factual dispute that LKD
def aul ted, under the terns of that confirned Pl an, on the notes and
nodi fied nortgage granted to FUNB, then filed a second Chapter 11
case and subsequently suffered conversion of the latter case to
Chapter 7 on QOctober 6, 1994.

Debtor's argunent that FUNB's actionin the Florida State
Court follow ng Debtor's purchase of the 12 units in Novenber 1994
from the UTC Trustee was in violation of the automatic stay is
simply without a basis in law. A Chapter 11 debtor does not sel
the benefits of the automatic stay nor any court order enjoining
vi ol ation of sane sinply because it sells an asset of its estate to

athird party. See Inre Prairie Trunk Ry., 112 B.R 924, 930-931

(Bankr. N.D.IlI'l. 1990). (Court should not judicially expand the

cl asses of protected parties to include third party purchasers.

10



Code 8362 is intended to protect the debtor and pre-petition
creditors.)

The remaining contentions of Debtor regarding |ack of
service, the contractually binding effect of LKD s Third Anended
Plan on the parties, and its Lease rights as taking priority over
FUNB's right to forecl ose could or should have been asserted in the
Florida State Court. This Court is bound by principles of ful
faith and credit and res judicata froml ooki ng behind the judgnment

of the State Court entered on May 17, 1995. ( See Kelleran v.

Andrijevic, 825 F.2d 692 (2nd Cr. 1987), cert. denied 484 U S.

1007, 108 S.Ct. 701, 98 L.Ed.2d 652 (1988).

As to the remaining factors the Court nust consider
irreparable harm will not exist where a party can be fully
conpensat ed nonetarily. Here, shoul d Debtor succeed on the nerits,
a prospect the Court does not consider likely, the Defendants can
be made to respond in noney danages.

The final factors al so mandate a denial of a prelimnary
i njunction. The foreclosure sale occurred in Novenber of 1995, and
FNB, the successful bidder, has since contracted to sell all 78
units to Sunstream Clearly, the passage of alnobst a year since
the entry of the judgnment of foreclosure and the reliance of third
parties upon it wll result in greater harm to FUNB and those
parties if this Court were to now enjoin the sale of the 78 units.
The final factor, that of the public interest, appears i napplicable

her ei n.

11
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Based upon all of the foregoing, it is

ORDERED that Debtor's notion seeking a prelimnary
injunction in this adversary proceeding is hereby deni ed.
Dated at Utica, New York
this 19th day of April 1996

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge



