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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT, AND
CONCLUSI ONS OF LAW

This contested matter cane before the Court by virtue of
an Order to Show Cause dated August 23, 1993 obtained by Hi-Lite
Striping Co., Inc. ("Debtor") seeking to hold Pavemar k Cor poration
("Pavemark") and Walter Finley ("Finley") in contenpt of court for
violating 8362(a) of the Bankruptcy Code (11 U.S.C. 8§8101-1330)
(" Code").

After hearing oral argunent, the Court scheduled the
matter for an evidentiary hearing, initially on Novenmber 17, 1993.
The hearing was thereafter adjourned, at the request of the
parties, to January 27, 1994 and finally to May 16, 1994, at which

time the evidentiary hearing was held.



JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 28 U.S.C. 881334(b) and 157(a)(b) (1) and (b)(2)(0).

FACTS

On January 4, 1993, Debtor filed a voluntary petition
pursuant to Chapter 11 of the Code. At the time of its filing,
Debtor was obligated to Pavemark in the sum of approximtely
$28,000 for the purchase of mat eri al referred to as
"thernopl astic". Subsequent to the filing, representatives of the
Debt or contacted Finley who was then the executive vice president
of Pavemark and advi sed himof Debtor's Chapter 11 case.

During the sumer nonths of 1993, Finley, acting on
behal f of Pavemark, contacted in witing several contractors with
whom the Debtor had done business and requested that the
contractors make paynent of any suns due the Debtor to Pavemark and
the Debtor jointly or in the alternative require a release of
Pavemar k' s cl ai m bef ore nmaki ng paynent to Debtor.

Debtor's representative testified that approximtely
$40,000 in paynments were held up as a result of Finley's contacts.
One of the contractors, Valerino Construction Inc. was still
wi t hhol di ng sone $2, 000 as of the date of the evidentiary hearing.’

John McNeely ("J.MNeely"), Debtor's controller,

! At the hearing, Pavemark and Finley's attorney agreed to

aut hori ze the rel ease of the $2,000 directly to Debtor.



testified that in spite of witten warning from Debtor's attorney
in July 1993, that they would be in contenpt, Finley and Pavenark
proceeded to notify the various contractors to nake paynent to
Pavemark and the Debtor jointly or obtain the necessary rel ease.
J.McNeely testified that as a result of the letters sent by
Pavemark, he was required to expend approximately forty hours
dealing with the various contractors while a staff accountant
enpl oyed by Debtor was required to expend sonme ten hours.
J.McNeely testified that his rate of pay was $700 per week while
the staff accountant was paid $500 per week. J. McNeely also
testified that he anticipated a bill from Debtor's attorney, in
connection wth the actions of Pavemark and Finley, of
approxi mat el y $2, 000, though no such bill had been rendered as of
the date of the hearing. On cross-exam nation, J.MNeely
acknow edged that he had no tine slips or other docunentation to
support his clains of some forty hours expended by himand the ten
hours expended by the staff accountant. Al so on cross-exam nation,
J.McNeely testified that the letters sent by Pavemark to the
various contractors made reference to Pavermark's intention to file
a "Lien Notice with the County to protect our interests.” ( See
Respondent's Exhibit 3)

Richard C. MNeely, 11l ("R MNeely"), Debtor's
operations manager, testified that he verbally notified Finley of
the Debtor's Chapter 11 case two days after the filing. He
asserted that Finley indicated that Pavemark was wlling to
continue working with the Debtor as long as it recei ved paynent on

the pre-petition debt. R MNeely testified that Finley inquired as



to the location of "its product”, where was Debtor planning on
using it, and where had Debtor actually used it. R MNeely then
provided Finley wth the requested information. R McNeel y
testified that he personally visited all of the contractors
contacted by Pavemark post-petitionin an effort to avoid a | oss of
t heir business. He estimated he spent approximately two weeks
trying to "control damage.” R MNeely also received a gross weekly
wage of $700.00. Finally, R McNeely opined that only one-half of
the contractors contacted by Pavemark post-petition still have

busi ness dealings with the Debtor.

ARGUMENTS

Debtor contends sinply that Pavemark and Finley
intentionally violated the stay provisions of Code 8362(a) in
attenpting to collect a pre-petition debt by contacting various
contractors with whomthe Debtor had done business and requesting
that they meke paynments jointly to the Debtor and Pavemark or
require a release from Pavemark before maki ng paynent to Debtor

Debtor argues that Pavemark and Finley's conduct
constituted a contenpt and that as a result thereof, both
respondents should bear the costs and disbursenments of Debtor's
notion as well as Debtor's attorney's fees.

Pavemar k and Finley assert that their actions were not
intended to violate the stay inposed by Code 8362(a), but rather
contend that their correspondence with various conpanies doing

business with the Debtor post-petition was sinply intended to



verify with those conpanies that, in fact, Pavemark's "product” was
being utilized on various construction projects, thus enabling
Pavemark to pursue public inprovenent |iens and/or bond cl ains.
Pavemark and Finley contend that their correspondence was
informational in nature and was not intended to nor did it result

in any direct danmage to the Debtor

DI SCUSSI ON

At the outset, the Court notes that in spite of apparent
di scovery undertaken and the two consensual adjournnments of this
evidentiary hearing, allegedly due to the need for further
di scovery, the proof proffered by both parties at the hearing was
very |limted.

There is little doubt that a corporate debtor who asserts
awllful violation of the automatic stay inposed pursuant to Code
8362(a) may request a bankruptcy court to invoke its contenpt power
pursuant to Code 8105 and Federal Rule of Bankruptcy Procedure
("Fed. R Bankr.P.") 9020 in order to sanction the creditor's
conduct. See In re Chateaugay Corp., 920 F.2d 183, 187 (2d Gr

1990); In re Goodnan, 991 F.2d 613, 620 (9th Cir. 1993)2

In this Grcuit, however, it has been suggested that a
viol ation of the stay, sufficient to invoke the Court's contenpt
power, nmust have been sonething nore than willful; rather, a debtor

must establish that the creditor acted in bad faith or with a

2 Both the Second and Ninth Circuits agree that Code §362(h)
is unavail able to a corporate debtor



malicious intent. See In re Cysen/ Montenay Energy Co., 902 F.2d

1098, 1104 (2d Cir. 1990) (case dealt wth sanctions inposed
pursuant to Code 8362(h)). This standard of proof has been
acknow edged by ot her bankruptcy courts as well.

Bankruptcy Judge Francis Conrad in |In re Stockbridge

Funding Corp., 145 B.R 797 (Bankr. S.D.N. Y. 1992), aff'd in part

and vacated in part on other grounds, 158 B.R 914 (S.D. N Y. 1993)

in discussing the Second Circuit's conclusion that corporate
debtors were excluded fromthe scope of Code 8362(h), acknow edged
t hat such debtors were not wi t hout renedy, concl udi ng t hat cont enpt
and t he sanctions flow ng therefromwere avail abl e where "mal i ci ous
and bad faith violations of the stay" were established. Id. at
page 813.

Li kew se, in a footnote, Bankruptcy Judge John S. Dalis

inlnre Georgia Scale Co., 134 B.R 69, 73 (Bankr. S.D. Ga. 1991),

opi nes that the standard warranting the "inposition of sanctions
pursuant to the Court's civil contenpt power may differ fromthe
standard used for determning willfullness under 8362(h)."

This Court is conpelled to conclude that were this
di screte issue to reach the Second G rcuit Court of Appeals it
woul d acknow edge a differing standard of proof to be applied to
corporate debtors as illogical as that distinction mght be.?
Thus, unless the Debtor here has established a malicious or bad

faith intent on the part of Pavemark and/or Finley, its request for

® The Second Circuit Court of Appeals observed in In re

Chat eaugay Corp., supra 920 F.2d at page 187, that while "8362(h)
woul d better serve the Code's purposes by being applied to all
debtors, we could do no nore than invite Congress to change the
result.”




sanctions nust apparently fail.

The only docunentation of Finley/Pavemark's conduct, as
regards the Debtor received in evidence, was a letter witten by
Finley as the "Exec. V.P./Treasurer"” of Pavemark to a J. G Turner,
Inc. on August |3, 1993, requesting that Turner issue a "joint
check" presumably to the Debtor and Pavemark or in the alternative
request fromthe Debtor a notarized rel ease executed by Pavemark
showi ng payment to themin full. (See Respondent's Exhibit 3)

The remai nder of the adm ssible testinony proffered by
the McNeelys on Debtor's behalf related to conversations wth
Fi nl ey wherei n he denmanded paynent of Pavemark's pre-petition debt,
correspondence and personal contacts to "control damage" resulting
from Finley/ Pavemark letters, discussions with Debtor's attorney
and conjecture as to the nunmber of contractors who ceased doing
busi ness with the Debtor allegedly due to Pavemark's post-petition
correspondence. *

While the conclusion is inescapable that Pavemark and

Finley willfully violated the automatic stay, (See Inre Brilliant

dass, Inc., 99 B.R 16 (Bankr. C.D.Cal. 1988)), this Court's

i nquiry must be carried one step further in anal yzi ng whet her their
conduct was nmalicious or done in bad faith in order to find the

Respondents in contenpt. 1n re Chateaugay, supra 920 F.2d 187

The only probative evidence before the Court from which

it may draw a conclusion as to Pavemark and Finley's notivation was

* Neither Finley nor Pavemark called any witnesses on their
behal f, though their attorney, on cross-exam nation, sought to
elicit testinony that his clients were sinply attenpting to protect
their lien rights.



the testinmony of R McNeely who indicated that he contacted Finley
a couple of days after the Debtor's Chapter 11 filing and advi sed
him of that fact. In response, Finley advised R MNeely that
Pavemark required paynent as a condition of continuing to do
business with Debtor, to which R McNeely responded that Debtor
could not pay himdue to its bankruptcy filing. Thereafter, Finley
on behal f of Pavemark, sent a nunber of letters to contractors with
whom Debt or di d busi ness and on whose projects Pavemark's materi al
was thought to be used advising them to make paynent of pre-
petition debts to the Debtor and Pavemark by a joint check.
(Respondent's Exhibit 3)

The Court concludes that while Finley and Pavemark may
not have acted maliciously, they clearly acted in bad faith w thout
any reasonable belief that their actions were not in violation of
t he Code 8362(a) stay. Thus, the Court rejects the contention that
Respondents were sinply protecting their Iien rights and finds that
both Finley and Pavemark nust be held in contenpt of court.

As a sanction for their contenpt, the Court may assess

actual danmamges, costs and attorney's fees. Stockbridge Funding,

supra, 145 B.R at 813. J.McNeely testified that he expended
approximately forty hours in dealing with the Pavemark/Finley
|etters to various contractors, while Debtor's staff accountant had
expended approximately 10 hours. Additionally, R McNeely testified
that he had expended approximately two weeks personally neeting
wi th various contractors to whomthe Pavemark/Finley letters were
sent. Both McNeelys testified without contradiction that their

rate of pay was $700 per week while the staff accountant earned



$500 per week. Accordingly, the Court wll award the Debtor
$2,225.00 in actual danages. Wth regard to costs and reasonabl e
attorney's fees, there is no conpetent evidence presently before
the Court. The Court will, however, permt Debtor's counsel to
file and serve on Pavemark/Finley's attorneys, within ten days of
the date of this Order, an application for costs and attorney's
fees incurred in connection with this contested matter. The Court
will then review said application and award the actual damage,
costs and appropriate attorney's fees by separate order.

Pursuant to Fed. R Bankr.P. 9020(c), upon the fixing of
costs and attorney's fees, the Cerk of this Court shall then serve
a copy of the order awardi ng actual damages, costs and attorney's
fees, upon Pavemark and Walter Finley and said Respondents shal
have a period of ten days after service to file and serve

obj ections in accordance with Fed. R Bankr.P. 9033(b).

Dated at Utica, New York
this day of Septenber, 1994

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge



