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The Court considers herein the notion of the Gty of

Syracuse

I ndustrial Devel opment Agency ("SIDA") for an order directing the Hotel Syracuse,



Inc. ("Debtor") to inmediately surrender the prem ses comonly known as the
Hotel s at Syracuse Square ("Hotel Syracuse").

The notion, which was nade returnable at a notion termof this Court
hel d in Syracuse, New York on March 3I, 1992 and was thereafter adjourned from
time to time upon consent of the parties, and was finally schedul ed for argunent
by the Court at Utica, New York on June |6, |992.

At the argunent of the notion, the Debtor appeared in opposition.
Al so appearing, but w thout opposing papers, were Mnufacturers Hanover Trust
Company ("MHTC'), the Oficial Creditors’ Comrittee ("Committee"), City of
Syracuse ("City") and the United States Trustee ("UST"). Apple Bank for Savings
("Apple"), filed witten opposition to the notion but did not appear at oral
ar gunent .

The Court gave all parties until June 23, 1992 to subnmt nenoranda

of law. Only the Debtor and SI DA have since filed nmenoranda.

JURI SDI CTI ONAL STATEMENT

The Court has core jurisdiction of this notion pursuant to 28 U.S.C.
8§81334(b) and I57(a), (b)(1), (2)(M and (O.
FACTS

Much of the factual background involved in this notion has been
previously set forth in the Menorandum Deci sion, Findings of Fact, Concl usions
of Law and Order of this Court dated August 8, 1991 ("August 8, 1991 Order"), and
the Order of this Court dated Novenmber 27, 1991 ("Novenber 27, 1991 Order"), as
wel | as the Menorandum Decision and Order of the United States District Court
(Munson, Senior D.J.) dated Novenber 4, 1991 ("Novenber 4, 1991 Oder"), and it
will not be reiterated herein. Since the date of the Novenber 27, 1991 O der,
however, the Court needs to visit a factual chronol ogy of occurrences in this
case.

On or about Decenber 6, 1991, the Debtor and its primary secured
creditor, MHTC, enteredinto a so-called "Standstill Agreenent” pursuant to which

both parties agreed to adjourn for several nonths all litigation between



thensel ves in an apparent effort to bring about a refinancing of the MATC s
secured debt with a viewtoward formul ati ng an accept abl e pl an of reorgani zati on

On or about Decenber 6, 1991, Debtor filed a Notice of Appeal of the
Novenber 4, 1991 Order and thereafter SIDA noved to dismiss the Notice of Appeal

Based upon Debtor's representations that it was making progress
toward a consensual plan of reorganization, Debtor and SIDA entered into a
stipulation to withdrawthe Appeal w thout prejudice until February 6, 1992. The
parties thereafter extended the tine to reinstate the Appeal until March 24,
1 992. 1

In consideration of the stipulation, SIDA and the Debtor apparently
agreed to a paynent schedule which differed fromthat set forth in this Court's
Novenber 27, 1991 Order. Debtor did make a paynent to SI DA on January 6, |992
in the sum of $78,750 in accordance with the Novenber 27, 1991 Order
Thereafter, the Debtor paid SIDA $l 0,000 on or about February 3, 1992, $l 2,500
on or about March 2, 1992 and $l 2,500 on or about March 9, [992. Debt or,
however, failed to pay an agreed upon installnent of $I2l,000 due on March |8,
1992 and has made no further paynents to SIDA in accordance with either the
Novenber 27, 1991 Order or the parties' subsequent stipul ations.

On March 20, 1992, SIDA filed the within notion seeking an order of
i medi ate surrender of the Hotel Syracuse by the Debtor due to the Debtor's
failure to conply with the Novenber 27, 1991 Order. Neither MHTC nor Appl e have

indicated their consent to the Debtor's eviction fromthe Hotel Syracuse.

ARGUMENTS

The Debt or nakes several argunents in response to the notion, not the
| east of which is that SIDA cannot seek its eviction fromthe Hotel Syracuse
property unless the holders of the first and second nortgages, MATC and Appl e,
give their consent. Debtor relies upon docunents referred to as a conditiona

assignment of rents and | eases for its consent argunment. Debtor further asserts

! The Court has not been furnished with a copy of the stipulation, but

accepts SIDA's characterization of its contents.



in this regard that it only recently |earned, through discovery, that SIDA
acknowl edged in letters witten by its attorneys in February and July 990, that
it could not seek an eviction of the Debtor absent the consents of MHTC and
Howard Curd, Apple's predecessor in interest, even though SIDA took a contrary
position in a pre-petition state court eviction proceeding.

Debt or al so contends, as it has since the inception of this Chapter
11 case, that the alleged | ease between itself and SIDAis not in fact a | ease,
but rather is a financing transaction not subject to 8365(d) of the Bankruptcy
Code (11 U.S.C. 88101-1330) ("Code").

Additionally, the Debtor argues the obvious; that if it is evicted
fromthe Hotel Syracuse facility, its ability to reorganize will vanish

Finally, in its menorandum of Ilaw, the Debtor postures two
addi tional argunents, first that eviction is not the appropriate relief for its
failure to conply with this Court's Novenmber 27, 1991 Oder and SIDA' s
forbearance of its right to paynent under that Order vitiated the Order and Sl DA
cannot now seek to enforce it.

SI DA contends that the Debtor is foreclosed frommaking the "lack of
consent” argunent because it made the sane argunent in state court in support of
a so-called "Yellowstone Injunction”, and the state court rejected it. SI DA
further asserts that the Debtor was well aware of the letters fromits attorneys
regardi ng the need for consent fromMHTC and Appl e at the tine of the state court
proceeding, and in fact, Debtor used the Iletters in that proceeding.
Neverthel ess the state court held in favor of SIDA

SIDA denies that it has nodified this Court's Novenber 27, 1991 Order
contending that it sinply delayed its right to enforce the Order. It further
di sputes Debtor's contention that the appropriate renmedy for its failure to nake
timely paynments is loss of the right to extend the tine to assune or reject the
|l ease. SIDA refers the Court to its broad powers under Code 8105(a) and argues
that the paynments set forth in the Novenber 27, 1991 Order were a quid pro quo
for Debtor remaining in possession of the property.

Finally, SIDA opines that though the so-called "lease v. no | ease"

adversary proceeding is not ready for trial, it is ripe for a sunmary judgnent



motion, which it would be willing to file within two weeks. ?

Appl e, as an alleged second nortgagee, has asserted by way of its
written statenent in opposition to the notion, that it has not consented to the
term nation of the "lease on the Debtor's property.” |In addition, at the ora
argunment of this notion MHTC, by its attorneys, Menter, Rudin & Trivel piece
P.C., Peter L. Hubbard, Esq., of counsel, asserted its lack of consent to a

term nation of the | ease.

DI SCUSSI ON

While the instant contested natter was conmmenced by a notion nade
within the Chapter Il case, it appears that it nore properly should have been
made within the adversary proceeding entitled "Hotel Syracuse, Inc., Plaintiff
vs. City of Syracuse |Industrial Developnment Agency, Mnufacturers Hanover
Company/ Central New York, Apple Bank for Savings and Syracuse Economc
Devel opnent Corp., Defendants, Adv. Pro. No. 91 -60l 66A" (the so-called "Il ease v.
no | ease" adversary proceeding). Since the prior orders of this Court as well
as the District Court, referred to in the notion papers, were entered in that
adversary proceedi ng.

This Court's August 8, 199l Order, which was appealed to the District
Court, disposed of Debtor's notion seeking an order extending its tine to assune
or reject an agreenment entered into between the Debtor's assignhor, Ho-Syr
Properties and SIDA, in May of 1991 entitled "Lease Agreenent”.

Debtor's notion, as indicated, was nade within the context of the
"l ease v. no |ease" adversary proceeding and inplicated Code 8365(d)(3) and
(d)(4). The Court concluded that while the Debtor could obtain extensions of
time to assunme or reject the Lease Agreenent if it proved to be a true | ease, it
could not gain such an extension beyond sixty days fromthe date of filing to

nmeet its obligations under the all eged Lease. The Court thus directed the Debtor

2 The Debtor contends that it sought to bring a notion for summary
judgrment in Novenber 1991 by an order to show cause, and this Court refused to
sign the necessary order. Debtor has indicated its desire to once again bring
such a notion before the Court.



to make certain payments in conpliance with Code 8365(d)(3) as a condition to a
further extension of tine to assune the lease, if it was ultimtely determ ned
to be a lease. The District Court affirmed, but remanded the matter to this
Court to revise the paynent schedule since the original paynent schedul e set
forth in the August 8, 1991 Oder had becone noot during the pendency of the
appeal. This Court's Novenber 27, 1991 Order was entered in response to the
District Court's remand.

There is no real dispute between the Debtor and SIDA as to what
occurred between Novenber 27, 1991 and March 20, 1992, the date on which SIDA
filed the instant notion.

The Debt or appears to focus on the | ack of consent of the nortgagees
to atermnation of the |lease by eviction as its primary defense to the relief
sought by SI DA. It makes accusations of wongful and m sl eadi ng conduct on
the part of SIDA and its counsel in the state court proceeding in which the
Debt or sought and failed to obtain the so-called "Yellowstone Injunction."”

Debtor insists that the state court judge did not rule on the consent
to eviction argunent asserted by it, but rather indicated that that issue would
be left for litigation el sewhere. In an ancillary argunment, Debtor contends that
SIDA intentionally withheld letters authored by its counsel in which there was
an adm ssion that SIDA needed the consent of both MHTC and Apple to evict the
Debt or.

The Court, however, has reviewed both the state court judgnent, as
well as the transcript of an oral argunent on Debtor's notion for the
"Yel | owst one | njunction" and cannot reach the same conclusion as the Debtor. 3
At page 3 of the transcript, the state court judge concl udes

[t]he Court finds that the Hotel cannot allege as a
defense to SIDA's actions, the failure to receive
consent fromthe nort gagees, Manufacturers Hanover Trust
and CURD pursuant to the Conditional Assignment of Rents
and Leases dated May 2, 198l. The possible breach of

the Conditional Assignment by SIDA is a matter between
Manuf act urers Hanover Trust or CURD and SI DA.

3

Order and Judgnent entered by the Hon. Norman A. Mrdue, Justice of
the New York State Suprenme Court, dated Septenber 28, 1990, attached to
Debtor's Sur-Reply as Exhibit A and the transcript of oral argument of
Debtor's nmotion for a "Yell owstone I nunction” before Judge Mdrdue on Septenber
25, 1990, attached to Debtor's Sur-Reply as Exhibit B.



At page 3, paragraph C of the Order and Judgnent it is stated
(c) Plaintiff cannot allege as a defense to SIDA s

action to renmove plaintiff fromthe Hotels at Syracuse

Square that SIDA has failed to receive consent fromthe

nort gagees, Manuf acturers Hanover Trust and Howard Curd,

under the Conditional Assignnents of Rents and Leases

dated May 2, 198, and Decenber |5, 1983.

The Debtor contends that the forgoing findings of the state court
cannot be given coll ateral estoppel (issue preclusion) effect primarily because
the plaintiff in the state court proceeding (Hotel Syracuse, Inc.) was not the
Debtor, that the Debtor is a distinct and separate legal entity which did not
have the opportunity to fully litigate the "consent" issue in state court.

Nei t her party di sputes the requirenments of collateral estoppel, that
the issues in both proceedings are identical, that the issue in the prior
proceeding was actually litigated and decided, that there was a full and fair
opportunity to litigate in a prior proceeding and that the issue previously

litigated was necessary to support a valid and final judgnent. See In re PCH

Associ ates, 949 F.2d 585, 593 (2d Cir.1991); Lane v. Peterson, 899 F.2d 737, 74
(8th Cr. 1990).

It is also clear that if the party agai nst whomcol | ateral estoppe
is asserted was not a party to the prior litigation, that party is not bound by

t he decision of the other court. See Pepper v. Litton, 308 U S. 205, 60 S.Ct

238, 84 L.Ed. 28l (1939).

This |l atter argunent appears to be the basis for Debtor's contention
that it can rai se anewthe | ack of consent argunent whi ch was squarely before the
state court in the proceedi ng which sought the "Yell owstone |njunction."

There appears to be sone support for Debtor's argunent where it can
be shown that the issues upon which re-litigation sought to be precluded coul d

not have been raised in a non-bankruptcy forum such as resolution of pre-

petition clains against the bankruptcy estate. See In re Constock Financial

Services, Inc., Il B.R 849, 859 (Bankr. C D.Cal. 1990).

Li kewi se, where a trustee could have been, but was not, nade a party
to a state court action which was comenced post-petition, following a lifting
of the automatic stay by the bankruptcy court, the trustee will not be bound by

the findings of the court in that action. See In re Russell, 109 B.R 359, 36




(Bankr. WD. Ark. 1989).
None of the cases cited by Debtor, however, invoke the "new entity”
theory froma coll ateral estoppel perspective, and the Court nust be m ndful of

the | anguage of the Second Circuit in Kelleran v. Andrijevic, 825 F.2d 692, 695

(2d Cir. 1987), which provided that "[b]ankruptcy proceedi ngs may not be used to
re-litigate issues already resolved in a court of conpetent jurisdiction.”

The Debt or m ght, however, take sone refuge in the di ssenting opinion
of District Judge Blunenfeld in Kelleran:

G ven the broad equitable powers of the bankruptcy

court, the mapjority is overly strict inits viewof the

grounds for collateral attack on a prior state court

judgrment in bankruptcy court. In its view, a prior

state court judgnment nust be treated as res judicata

unless the judgnent is procured through 'fraud or

collusion' or the issuing court |acked jurisdiction ..

However, the very structure of the bankruptcy |laws, as

well as the breadth of the bankruptcy court's equity

power to do justice and avoi d substantial unfairness in

all owi ng or disallow ng clains, supports the viewthat

t he bankruptcy court was within its power in disallow ng

these cl ai ms, and that these two types of exceptions are

not excl usive.

Id. at 697.
The Court concl udes, however, that it need not answer the question

of whether or not the Debtor is precluded from again raising the lack of the
nort gagees' consent by virtue of the doctrine of collateral estoppel since it
does not believe that eviction is the appropriate relief to be granted to SI DA
her ei n.

This Court's August 8, 1991 Oder was entered upon the Debtor's
nmotion to extend the tine to assunme or reject the so-called "Lease"” until thirty
days after entry of a final judgnent in the "lease v. no |ease" adversary
proceedi ng.

In essence, this Court concluded that pursuant to Code 8365(d)(3) it
could not extend the Debtor's tinme to conply with its obligations under the
al | eged "Lease" beyond sixty days fromthe date of filing, even though it could
extend its tinme to assunme or reject the Lease for cause well beyond the initial
sixty-day period. See Code 8365(d)(4).

For that reason,the Court inposed a paynment schedul e on the Debtor
as a condition or a consideration for the "30 days after entry of a fina

judgnment" extension of time to assunme or reject the "Lease" in accordance with



Code 8365(d)(3).

The Court did not suggest nor order eviction of the Debtor fromthe
property as a consequence of Debtor's failure to nake paynent in accordance with
t he payment schedule in August 1991, nor will it inpose such a consequence now. *

The Debtor's failure to nake paynments to SIDAin accordance with this
Court's August 8, 1991 Oder does not allow it to escape unscathed however.
Rat her than evicting, the Court believes that Debtor has forfeited its right to
extend the tinme to assunme or reject the "Lease" for a period of thirty days
beyond final judgnment in the "lease v. no | ease" adversary proceedi ng. Shoul d
this Court ultinmately conclude that in fact the relationship between SI DA and t he
Debtor is one of |essor/lessee, Debtor's right to assune that "Lease" will have
expired prior thereto by operation of law. See Code 8365(d)(4).

In reaching this conclusion, the Court rejects Debtor's contention
that this Court's Oders of August 8, 1991 and Novenber 27, 1991 have been
vitiated by SIDA's forbearance in enforcing its right to paynent thereunder,
particularly where that forbearance was nutually agreed upon pending Debtor's
ongoi ng negotiations with MHTC that focused on the filing of a consensual plan
of reorgani zation.

While the Court believes that the "lease v. no |ease" adversary
proceeding needs to be resolved on the nerits, both parties appear to be
unprepared for an i mrediate trial, despite the fact that the adversary proceedi ng
seeking a declaration as to the nature of the "Lease" was filed on July 3, 199l.

Bot h SI DA and t he Debt or have represented to the Court, however, that
the adversary proceeding mght well be disposed of on a notion for sunmary
judgment, and in fact, Debtor previously sought to bring on such a notion by
order to show cause in Novenber |1991. The Court, however, declined to entertain
such a notion at that tine. It appears that the appropriate time has now cone.

Based upon the foregoing, it is

ORDERED, that SIDA s notion seeking Debtor's i medi ate surrender of

the properties known as the Hotels at Syracuse Square is denied; and it is

* The Court perceives nothing in the Order of the District Court dated
Novermber 4, 1991 which affirned and remanded the matter to this Court which
|l eads to a different concl usion.
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further

ORDERED, that by virtue of Debtor's having failedto conply with this
Court's Orders of August 8, 1991 and Novenber 27, 1991, Debtor's right to extend
its time to assune or reject the so-called "Lease" with SIDA is term nated
effective March 18, 1992; and it is finally

ORDERED, that the Debtor shall tinely file and serve a notion for
summary judgnent pursuant to Federal Rules of Bankruptcy Procedure 7056 and
Federal Rules of Civil Procedure 56 in Adversary Proceeding 9l-60l 66A, which
notion shall be made returnable before this Court at the U 'S. Courthouse,

Syracuse, New York on August |1, 1992 at 10 a.m

Dated at Utica, New York
this day of July, 1992

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



