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STEPHEN D. GERLING U.S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Court considers herein pursuant to 11 U S.C. 8330, the
Application for Third and Final Allowance ("Final Application") filed by Shaw,
Licitra, Parente, Esernio & Schwartz, P.C. ("Shaw, Licitra"), Debtor's attorneys,
filed June [4, 1993.

The Final Application seeks a fee of $667,995 and rei nbursenent of
expenses in the sumof $4l,638.67 for the period Cctober |, 199 through May |8,
| 993. Additionally, the Final Application sought a fee of $50,000 for



antici pated fees and expenses for the period May 19, 1993 through the effective
date of debtor's Plan of reorganization.® Shaw, Licitra also seeks final
approval of conpensation sought by way of its Second InterimApplication in the
sum of $245,665, plus disbursenments of $l9,349.23. That conpensation was
previously wthheld pursuant to the Menorandum Deci sion, Findings of Fact,
Concl usi ons of Law and Order dated Cctober 7, 1992 ("Cctober 7, 1992 Order™).

Finally, Shaw, Licitra seeks paynment of the unpaid balance of its
First InterimFee Application which this Court approved by Order dated May |0,
[991. The unpaid bal ance is $69, 336. 25.

A hearing on the Final Application took place at a notion term of
this Court held at Syracuse, New York on June 29, |993.

The only objection to the Final Application was filed by the United
States Trustee ("UST").

FACTS

Shaw, Licitra was appointed to act as Debtor's counsel by virtue of
an Order executed by the Honorabl e Cornelius Bl ackshear, United States Bankruptcy
Judge, on Novenber 3, 1990, with appointnent effective Cctober 26, 1990.

This Chapter Il case, after a stornmy and litigious history, finally
reached its goal, a confirned Plan of Reorganization, on June 17, |993.

As indicated, thisis Shaw, Licitra' s Third and Fi nal Fee Application
and i f approved, will result intotal conpensation to that firmfor its services
rendered in connection with the Chapter ||l case during the period Cctober 26

1990 through June 22, 1993 in an anount of approxinately one mllion dollars.

ARGUMENTS

The UST raises several objections to the Final Application. First,

! On June 25, 1993, Shaw, Licitra filed a Supplemental Affidavit in
which it requested an actual rather than an anticipated fee of $l22,487.50 and
di shursenents of $6,928.26 covering the so-called Final Period from My 19,

1 993 t hrough June 22, 1993.



the UST contends that he was given less than twenty days notice of the Final
Application and has been unable to adequately review an application of this
magnitude. In this regard, the UST seeks an evidentiary hearing on the Final
Application. Second, the UST notes that Shaw, Licitrais billingits travel tinme
at its full hourly rate rather than at one-half the hourly rate, as permtted by
this Court. Third, the UST objects to Shaw, Licitra's "lunping" of its services
under one tine entry, which appears to i nclude office neetings involving several
Shaw, Licitra attorneys, all of whom separately bill for their neeting tine.

Finally, and perhaps nost significantly, the UST contends that Shaw,
Licitrais still billing the Debtor's estate for services rendered to Debtor's
principal, Joseph M Mirphy, Sr., in violation of this Court's prior Oder of
COct ober 7, 1992.

Shaw, Licitra has responded to the UST's objections by pointing out
that it conplied with this Court's Oder of June 2, 1993, which anong other
things, fixed June 29, 1993 as the date for a hearing on the Final Application
and required Shaw, Licitra to give notice of the hearing by June 3, 1993, even
t hough the actual Final Application was not filed with the Cerk of this Court
until June |14, 1993, in accordance with the June 2nd Order.

In response to the UST's travel tinme objection, Shaw, Licitra
concedes that its travel tine from Court is conpensable at one-half its hourly
rate, but intravelling to Court, presumably by air, it should be pernmitted its
full hourly rate since that tinme was spent preparing for whatever hearing or
nmeeting its attorneys were attending. Consequently, Shaw, Licitra has
voluntarily reduced its total unapproved fee request by $| 8, 250, which represents
travel tinme from Court at one-half of the applicable hourly rate.

Shaw, Licitra defends its billing for several partners and associ ates
attending the same neetings by pointing to the difficulty encountered with the
case, and the alnpbst constant litigation involving the Debtor. |In its defense,
it asserts that every effort was nade to delegate matters to juni or associ ates.

Lastly, Shaw, Licitra contends that in accordance with this Court's
Cctober 7, 1992 Order, it has not personally represented Joseph M Mirphy, Sr.
Additionally, Shaw, Licitra points out that even though Mrphy nmay have

personally benefitted from the Debtor's reorganization, the Plan was



overwhel m ngly accepted by Debtor's creditors.

DI SCUSSI ON

While all of the UST' s objections to the fee application have nerit,
the Court will focus only on the objections which it concludes m ght mandate an
adjustnment in the Final Application

The tinely notice objection would appear to be negated by Shaw,
Licitra's conpliance with the Court's June 2, 1993 Order. Additionally, the
Court concludes that no purpose beneficial to creditors would be served by an
evidentiary hearing to scrutinize the Final Application. The Court believes that
it is able to pass upon the nerits of the Final Application with the
docunent ati on presently before it.

Wth regard tothe travel tinme billing, the Court believes that Shaw,
Licitra's voluntary reduction of sone $18,250 for travel time from Court is
appropriate and the Court will make no further adjustnent for travel tine.

The UST's objection to Shaw, Licitra' s practice of billing for

meeting tinme of several of its partners and associates is generally well taken

and has been enbraced by this Court in other Chapter |l cases on the strength of
In re Adventist Living Centers, Inc., 137 B.R 692, 697 (Bankr. N.D.1l11. 199l).
However, the Court, in its review of Shaw, Licitra's time records, does not

concl ude that the various participants in the nunerous neetings could be said to
be "passive participants in so-called "up-date conferences", in light of the
continuous and diverse litigation that has been a hall mark of this case fromm d-
[ 991 onward. Thus, the Court wll make no adjustnent with regard to the
al l egedly "passive" neeting tinme.

The Court does, however, agree with the UST that within the Fina
Application, Shaw, Licitra seeks conpensation for services that were of direct
benefit to Joseph M Mirphy, Sr. and Joseph M Mirphy, Jr., and shoul d have been
provi ded by the Murphys' personal attorneys.

Such services are those that relate to the preparation of a stock
pur chase agreenent negotiated between Mirphy, Sr. and the so-called Bennett

group, as well as the consulting agreenents between both Mirphys and t he Bennett



group. An exam nation of the contenporaneous time records of Shaw, Licitra
reveal s that particularly during the period early March 1993 to md-Muy |993,
both partners and associates were holding conferences and drafting and re-
drafting the aforenmenti oned agreenents.

While it mght be argued that the Debtor was the indirect beneficiary
of these agreenents because they were essential to the ultimte "take-over" of
the Debtor by the Bennett group, pursuant to the confirmed Plan of
Reorgani zati on, the agreenents neverthel ess directly benefitted the Mirphys and
the negotiation of those agreenments should have been handl ed by the Mirphys'
personal attorneys and the services billed to them by those attorneys,
particularly in light of this Court's direction in its Cctober 7, 1992 O der
regarding a conflict of interest. Such fees are an inappropriate expense of the
Debt or and shoul d not be borne by it or its creditors, even though Shaw, Licitra

points out that since this is not a so-called "pot" plan, unsecured creditors
will not be adversely affected by its fees.

The Court will disallow a total of 100.55 hours which have been
billed at the varying hourly rates of partners, J. Stanley Shaw, and Stuart |
Cordon, associates Ann Marie Curd, and Sonya Lorge, and Victor G Beaudat, of
counsel . Such disallowance results in a fee reduction of $22,3l2.50.

Further, the Court notes an error inthe total hourly conputation for
the sanme period. Shaw, Licitra conputes the total of all hours for the period
at 2,998.75 hours, while the actual time records reflect a total of 2,896.55
hours, or a difference of 102.2 hours. Since the Court is unable to determ ne
t he source or sources of the additional undocunented hours, w thout exam ni ng t he
day by day docunented total of each nmenmber of the firm and then conparing it to
the total clained hours for each nenber or associate of the firm the Court wll
sinply apply a "bl ended" rate of $I95.00 per hour to those undocunented hours and
further reduce the final application by $I9,929.00.

To surmarize with regard to the foregoing, the Court will reduce that
portion of the Final Application that covers the period Cctober I, 1991 through
May 18,1993 by a total of $60,491.50 ($I 8,250 + $22,312.50 + $|9, 929. 00).

Turning to the rei nbursenent of expenses, the UST contends that the

Final Application does not conmply with Rule |7(b) of the Local Rules of this



Court which requires specific item zation of disbursenments. A review of the
di sbursenment record supporting the period Cctober |, 1991 through May I8, 1993,
appears, with one exception, to item ze expenses adequately. Wth regard to the
cat egory "Phot ocopi es" for which Shaw, Licitra seek rei nbursenent of $I5, 60I.03,
there is a less than conplete indication that the photocopy expense is
rei mbursabl e pursuant to Local Rule 1 7(b)(3). It appears, however that on June
24, 1993 Shaw Licitra filed Appendix Dto the Final Application entitled "Revised
Surmary of Disbursenents” in which an adequate expl anation of "Photocopies” is
provi ded and the Court will not deny reinbursenent.

Thus, the Court will approve full reinbursenent of all expenses for
the period Cctober |, 1991 through May 18, 1993 in the sum of $4l,638.67.

Turning to the Supplenmental Affidavit in support of the Final
Application filed by Shaw, Licitra on June 25, 1993, the Court notes that the it
was i ntended to supersede that portion of the Final Application that sought an
estimated fee of $50,000 for services to be rendered after May 19, 1993 and
t hrough June 22, 1993. As indicated, the Supplenental Affidavit reflects an
actual fee for the latest time period of $I22,487.50, together with $6,928.26 in
di sbur senents.

Upon review of the time records attached to the Supplenental
Affidavit, the Court will approve a fee of $l22,487.50 and will approve full
rei mbur senment of expenses in the sum of $6, 928. 26.

Finally, the Court is asked to approve Shaw, Licitra' s Second Interim
Fee Application ("Second Application") which it refused to fully consider, as
explained inits Order of Cctober 7, 1992. In that Order, this Court concl uded
that a very real conflict of interest existed in that Shaw, Licitra was
representing both the Debtor and Joseph M Mirphy, Sr., personally; that such
dual representation had not been adequately disclosed to creditors and that such
a conflict mght result in a denial of the Second Application entirely and
di sgorgenent of any fees already paid. This Court then ordered Shaw, Licitrato
"imedi ately cease all representation of Murphy, Sr., either individually or on
behal f of any entity of which he is a principal, officer, director, stockhol der
or partner, excepting, of course, the Debtor herein.” (See Order of Cctober 7,

1993 at pg. Il). Thereafter, Shaw, Licitra provided the Court with purported



proof that it was no |onger representing Miurphy, Sr. personally.

In addition, to the conflict of interest concern, the Court also
wi t hhel d approval of the Second Application due to a pending notion for summary
judgnment in an adversary proceedi ng and a pending notion by the UST to dism ss
or convert the Chapter |l case.

While the Court does not believe that the end result ever justifies
use of inproper nmeans, it appears that none of the creditors, with the exception
of the UST, who also raised the conflict of interest objection to the Second
Application, sought to reiterate that objection at the June 29, 1993 hearing on
the Final Application, presunably due to the successful confirmation of the
Debt or' s Reorgani zati on Pl an.

The Court notes that Shaw, Licitra has had a difficult tine
throughout this case in distinguishing representation of the Debtor from
representation of Murphy, Sr., even as late as the spring of 1993, when it was
negoti ati ng Murphy's stock purchase agreenent and consulting agreenments with the
Bennett group.

The Court must concl ude, however, that upon a hi ndsi ght revi ew of the
long and storny history of this Chapter |l case, it does not appear that Shaw,
Licitra' s conduct was such that it rendered | egal services that were at odds with
the best interest of the Debtor and its creditors, though those services may have
al so benefitted the Mirphys personally. Thus, the Court finds no basis to
require a denial of conpensation sought by way of the Applications presently
before the Court nor the disgorgenent of conpensation previously approved as a
consequence of any dual representation.

Wth regard to the Second Application, however, the Court finds the
objection of the Gty of Syracuse and others to the paynent for services rendered
in connection with the action conenced against it and others, in the District
Court, to be valid. The Oder of this Court dated Septenber II, 199, which
aut horized that action to be comrenced and appoi nted Shaw, Licitra to conmence
it, clearly provided for a one-third contingency fee.

Thus, the Court will reduce the Second Application by $5,065 for
services rendered in connection with that action which was ultimtely di sm ssed

by the District Court. The Court also notes an additional 9 hours or $l,575



included in the Final Application period attributable to the same litigation and
those hours are |I|ikew se disallowed. The Court mekes no adjustment to
di sbursenents incurred in connection with that action

Shaw, Licitra seeks sonme $19, 349.23 in rei nbursenent of expenses in
connection with the Second Application which the Court will approve in their
entirety.

The | ast request before the Court on June 29, 1993 asked the Court
to direct paynment of the wunpaid balance of Shaw, Licitra's First Interim
Al | owance, which was approved by Order dated May 10, 199l. While the Court
bel i eves any such direction to the Debtor to be superfluous in light of its May
1991 Order, it will in fact direct the Debtor to pay the $69,336.25 unpaid
bal ance of that award

To sunmari ze, the court approves the fee and di sbursenent requests

of Shaw, Licitra as follows:

Second Interim Application Fee Di sbur senent s

(3/1/91 - 9/30/9l) $240, 600. 00 $l 9, 349. 23
Third & Final Application

(rof1/9l - 5/18/93) $605, 928. 50 $41, 638. 69

Suppl enental Affidavit

(5/19/93 - 6/18/93) $1 22, 487. 50 $ 6,928.26

$969, 01 6. 00 $67,916.16

IT IS SO ORDERED

Dated at Uica, New York
this day of August, 1993

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge






