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DAMON & MOREY, LLP HENRY G TTER, ESQ
Attorneys for Debtor O Counsel

298 Main Street
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Buf fal o, New York 14202
M CHAEL COLLI NS, ESQ
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10 Broad Street

Utica, New York 13501
PAUL FI SCHER, ESQ
Chapter 7 Trustee

36 Park Street
Cant on, New Yor k 13617

Hon. Stephen D. CGerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Court considers herein two applications for fees and
expenses sought in the above referenced case originally filed
pursuant to Chapter 11 of the Bankruptcy Code (11 U. S.C. 88101-
1330) (" Code") on COctober 31, 1994 and thereafter converted to a
case pursuant to Chapter 7 of the Code on February 16, 1995.°

The first fee application was filed by Danon & Morey, LLP
("Damon"), Debtor's attorneys, on July 18, 1995, seeking a fee of
$36, 651. 50 and rei nbursenment of expenses in the sum of $4,974. 39

! Upon conversion of the case Paul M Fischer, Esqg. was

appointed to act as Trustee.



covering the period Septenber 1, 1994 through May 31, 1995. The
second application was filed by Freed Maxi ck Sachs & Murphy, P.C
("Freed"), Debtor's accountants, also on July 18, 1995, seeking a
fee of $17,482.80 and reinbursenent of expenses in the sum of
$343.74 covering the period Cctober 1, 1994 through January 31,
1995.

A hearing was held before this Court on both fee
applications on August 8, 1995, with the United States Trustee
("UST") and the Chapter 7 Trustee ("Trustee") appearing in
opposition. The Court granted all parties the option of filing
menoranda of law not later than Septenber 5, 1995. Wth the
consent of the Court, the parties continued to submt nenoranda of

| aw t hrough October 12, 1995.

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 28 U.S. C. 881334(b), 157(a), (b)(1) and (2)(A) and (B).

DI SCUSSI ON

Prior to the filing of the Chapter 11 case, Danon
received a retai ner fromthe Debtor in the sumof $35, 800, of which
$800 was applied to the case filing fee. In addition, Danon

received the sum of $4,877.28 attributable to the services



al l egedly rendered to the Debtor pre-petition.? As of the date of
the filing of its fee application, Danon had not applied any
portion of the $4,877.28 to its pre-petition services. ( See
Appl i cation of Danon & Morey, LLP For All owance of Conpensation and
Rei mbur senent of Expenses dated July 13, 1995.)

A review of the docket of this Chapter 11 case indicates
afiling date of October 31, 1994 and, thereafter, an Order by this

Court sua sponte converting the case to Chapter 7 on February 16,

1995, following the initial status conference held by the Court.
After conversion to Chapter 7, Debtor's mmjor secured creditor
succeeded in having the automatic stay vacated by Oder dated
February 23, 1995, thereby repossessing all of Debtor's inventory.?

The UST objects to the Danon fee application on several
grounds: first, that it does not conply with the so-called UST Fee
Gui del i nes pronul gat ed pursuant to 28 U. S. C. 8586(a)(3)(A); second,
that the fee application seeks conpensation for post-conversion
servi ces, other than services rendered by Danon in the preparation
of the final report required by Federal Rule of Bankruptcy
Procedure ("Fed.R Bankr.P.") 1019; third, that Danon seeks
conpensation for travel tinme at its full hourly rate; fourth, and
per haps nost significant, that Danon's services provided little
benefit to the estate and may have been intended to advance the

interest of Debtor's principal, WIIliam Baker ("Baker"), that the

2 UST asserts that Debtor's Statement of Financial Affairs
di scl oses that Danmon was paid $10,422.14 for pre-petition |ega
servi ces.
* Danpon seeks conpensation for sone 40.3 hours expended

all egedly on Debtor's behal f post conversion.



Chapter 11 case had little chance of success, that, in fact, the
"ultimate effect of the Chapter 11 case was to di mi ni sh what assets
were available on the date of filing such that upon conversion
there are no assets available for the unsecured creditors except
for possible actions against the principals of the debtor
corporation”. (See hjection of the U.S. Trustee to Application of
Danon & Morey, LLP, dated August 3, 1995, f17.)

The Trustee, while filing an Objection to both the Danon
and Freed fee applications, acknowl edges that he did receive
Danon' s cooperation in gathering docunentation regarding Debtor's
Chapter 11 operations to assist himin adm nistering the Chapter 7
case. The Trustee asserts, however, the retainers being held by
Danmon and Freed, totalling approxinmtely $50,000, will apparently
be the only potential estate asset out of which Chapter 7 and 11
adm ni strati on expenses can be paid. Thus, the Trustee contends
that the retainers should be turned over to himfor a pro rata
distribution to all admnistrative claimnts.* Additionally, the
Trustee argues that any claimfor pre-petition services interposed
by Danon or Freed should be treated as a pre-petition unsecured
non-priority claim

Danon opposes the UST's Objection, asserting that it did
not represent Debtor's principal, Baker, but that in fact he was
represented by other counsel in negotiations with Debtor's primary
secured lender, Marine Mdland Bank ("MVB"), who ultimtely

repossessed all of Debtor's inventory and in turn sold it back to

* The Court notes that Code §726(b) grants priority to Chapter
7 adm ni strative expenses over Chapter 11 adm nistrative expenses
in a converted case.



Baker post conversion. Danon contends that by virtue of Code 8330
as anended by t he Bankruptcy Reform Act of 1994 Pub. L. No. 103-394,
the Court nust exam ne factors other than solely results obtained
in arriving at appropriate conpensation utilizing the so-called
"l odestar" test. Danon asserts that it need not guarantee a
successful reorganization in order to earn its fees.

Turning to the objection of the Trustee, Danon argues
that its retainer, and presumably that of Freed, is not property of
t he bankruptcy estate since it was accepted as "security for fees
to be incurred in connection with Debtor's bankruptcy case and was
deposited in Danon & Morey' s attorneys' 'trust account' ("trust")."
(See Response to bjection of Chapter 7 Trustee to the Application
of Danon & Morey dated August 7, 1995, 15.)

Finally, Danon objects to the UST's criticismof billing
its travel tine at the full hourly rate, asserting that its bl ended
billing rate for the case was approxi mately $100 per hour and was
reasonabl e. Danon al so takes issue with the UST criticismthat the
fee applications fail to conply with the newy promul gated "Fee
Gui del i nes”, contending that it had been advi sed by the UST that it
woul d not apply those guidelines to cases filed prior to March 22,
1995.

Thus, the fee applications of Danbn and Freed present two
distinct issues for resolution by this Court. The first issue
which focuses primarily on the Danon fee application, is the
reasonabl eness of the fee requested as determined in accordance
with Code 8330(a)(3)(A), while the second issue relates to the

character of the retainers held by the professionals.



Addressing the first issue, the Court finds nerit in the
objection of the UST insofar as he challenges the benefit of
Danmon's services to the unsecured creditors of Debtor's estate
One need only review the docket of this case to realize that Debtor
had little prospect of reorganization and that |iquidation was
apparently its only real option fromthe date of filing forward.®
Waile the duration of a Chapter 11 case is not necessarily
determnative of its initial viability, it may be sone indication

of a bad faith or inappropriate filing. See generally Mtter of

Little Creek Devel opnent Co., 799 F2d 1068, 1073 (5thGCr. 1986).

"Creditors should not be subjected to costs and delays of a
bankruptcy proceeding if there is not a potential viable business
in place worthy of protection. (citations omtted)."

The Chapter 11 case was filed on Cctober 31, 1994 and
| ess than four nonths |ater the case was converted to Chapter 7.
In the intervening period, activity in the case was limted to a
notion by Debtor to use cash collateral, a notion to conduct a sale
of assets out of the ordinary course of business and approval of
unsecur ed borrowi ng, a notion by two unsecured creditors to convert
the case to Chapter 7, a notion by a secured creditor holding the
security interest in cash collateral (MvB) to declare the cash
collateral order in default or in the alternative lift the
automatic stay, and notions by both Danon and Freed asking the

Court to reconsider its Orders of Appointnent pursuant to Code 8327

> A review of Debtor's pre-petition activity also |ends

support to the liquidation theory, Debtor having cl osed several of
its stores prior to its Chapter 11 filing and effectuated the
nmerger of two affiliates into the Debtor.
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vis a vis the effective date of their respective appointnents.®

While hindsight is alnost always 20/20, it sonetines
provi des a valuable analysis of the futility that surrounds sone
debtors' excursions into bankruptcy generally or into particular
chapters specifically. Damon defends its Chapter 11 advice to
Debt or by contending that but for the failure of a "cash raising”
sale timed to coincide with the return of troops fromthe U S
Arny's 10th Mountain Division fromHaiti to the Watertown, New York
(Fort Drun) area, Debtor's reorganization would have succeeded.
Danmon acknowl edges that the failure of that sale mandated
conversion to Chapter 7 for the Debtor.

The UST concedes that while a debtor's attorney in a
Chapter 11 case is not required to guarantee a successful
reorgani zation as a condition precedent to the approval of its
fees, failure of a reorganization is a significant factor to be

considered, citing Inre Lederman Enterprises, Inc., 143 B.R 772,

775 (D.Colo. 1992) aff'd 997 F.2d 1321 (10th Cr. 1993). 1In the

Lederman case, the district court, citing to In re Ofield, 128

B.R 548 (Bankr. WD. M. 1991), clearly articul ated a standard t hat
bankruptcy courts need not approve attorney conpensation for
servi ces which do not benefit the estate. "Chapter 11 cases which
| ack vi abl e chances of reorgani zati on may pl ace fees of counsel at
risk." Id. at 550. However, both the Lederman and O field

deci sions were rendered prior to the 1994 anendnents to Code 8330

® On April 14, 1995, the Court issued its Menorandum Deci sion,
ndi ngs of Fact, Conclusions of Law and Order denying the notion
Danon and Freed to reconsider its prior Oders and make both
of essi onal s appoi ntnent nunc pro tunc to the date the Chapter 11

case was fil ed.



whi ch are applicable to these fee applications.

It is worthy of note that anmended Code 8330(a)(3)(C
rejects to a large extent the "hindsight" analysis of benefit to
the estate by providing that services had to have been "benefi ci al
at the tinme at which the service was rendered". Thus, if Danon's
services rendered in fall of 1994 were arguably beneficial as
judged by the status of the case at the tine, they appear to pass
nmust er pursuant to Code 8330(a)(3)(C). Danpbn's assertion that the
Debtor's "cash rai sing" sale, scheduled to coincide with the return
of the U S. Arny troops to the Watertown, New York area in early
January 1995, was the linchpin of its ability to reorganize is
somewhat suspect. It is all the nore suspect when one considers
that rather than conducting the so-called "cash raising" sale
itself, the Debtor enployed the services of a liquidator. This
Court reaches the conclusion that Debtor's Chapter 11 case was
probably intended to be a liquidation from the date of filing
forward, regardl ess of the outconme of the so-called "cash raising"
sale. Wiile the Court acknow edges that a |iquidating Chapter 11
is clearly permssible and, in sone instances, may result in a
greater return to unsecured creditors than a Chapter 7 |iquidation,
this particular liquidation resulted in little or no benefit to
unsecured creditors and appears to have benefitted only the
Debtor's principal. This lack of benefit was the result of the
secured creditor's vacating of the automatic stay, and its
repossession and resale of the inventory to Debtor's principal

Baker and Baker's subsequent unaut horized use of the jurisdiction



of this Court to continue or re-start the "cash raising" sale. ’

The UST, in fact, asserts that in reality Danon sought to protect
t he best interests of Baker rather than adequately representing the
Debt or .

Wi | e Danon di sputes the UST's assertion of a conflict of
interest, a review of the tinme records may not fully support
Danon' s opposition. For exanple, on January 23, 1995, Danon's tine
records indicate that it was conferencing with Baker regarding
"exit strategy"” and on the sane date, they discussed a "buy out" of
the Marine note. Between January 25, 1995 and January 26, 1996,
Danmon was conferring with Marine's attorneys and Sanuel Hester
Esq. ("Hester") allegedly Baker's personal attorney, regarding a
buy-out of Marine's interest in Debtor's forner assets. Again in
February 1995, Danon was negotiating with attorneys for Mrine and,
ostensi bly, Baker regarding Marine's lift stay notion and the
ultimate disposition of the repossessed inventory to Baker
personally. It is difficult for the Court to conclude that any of
t hese services benefitted the creditors of the Debtor's estate at
the tinme they were rendered, whether or not Danpbn was engaged in an
al l eged conflict of interest.

Finally, in analyzing the Fee Application, the UST
objects to Danpbn's fee request for services rendered post-
conversion to Chapter 7 except to the extent that they conplied
with Fed.R Bankr.P. 1019. 1In that regard, the Chapter 7 Trustee

does acknow edge that he received significant assistance fromDanon

" Fol | owi ng repossession of Debtor's inventory and resale to
Debtor's principal, Baker continued to advertise the |iquidation
sal e as being pursuant to an order of this Court.



in performing his fiduciary duties.?®

Keeping the foregoing in mnd, the Court has analyzed
Danon's Fee Application in three conponents. The first conponent
covers the pre-petition period (9/24/94 through 10/31/94). The
Court will make no adjustnents to the fee requested for that
peri od. The second conponent is the post-petition, post-
appoi ntment period (11/7/94-2/16/95).° A review of the tine
records during this period supports the assertion of the UST that
Danon was at | east in part providing services that could only have
benefitted Baker, Debtor's president, in connection with his
pur chase of Debtor's inventory fromMVB following its nodification
of the stay and repossession of its collateral. The Court wll,
therefore, disallow 7.4 hours attributable to WIIliam Savi no, Esq.
("Savino"), billed at $175 per hour and 11.6 hours attributable to
Henry Gtter, Esq. ("Gtter") billed at $100 per hour. The third
conponent is the post-conversion period (2/16/95-5/18/95). During
this latter period the Court has approved a fee only for hours
whi ch were expended in directly assisting the Trustee. Therefore,
the Court will disallow 1.9 hours attributable to Savino; 21.2
hours attributable to Gtter; 1.5 hours to Daniel Brown, Esq.; and
4.9 hours attributable to Patricia M Christ, a paral egal

Additionally, the Court notes that Danon has billed its

8 Both the UST and Danon reference the recent decision of |

re Friedland, 182 B.R 576 (Bankr. D. Col o. 1995) which interpreted

new Code 8330(a)(4)(B), as prohibiting conpensation to a Chapter 7
debtor's counsel. However, since both concede that Danon is
entitled to conpensation for services rendered directly to the
Trustee the Court will not discuss Friedland herein.

° Wiile Danpon's tinme records reflect post-petition pre-

appoi ntment hours, no fee is clainmed for that period.

10



travel time at its full hourly rate, a practice not permtted by
this Court except in very limted circunstances not present here.
Accordingly, the Court wll adjust 34 hours of travel tine
attributable to Gtter between Cctober 11, 1994 and February 15,
1995, which results in a further reduction of the fee request by
$1,646. Finally, the Court will not approve the estimated fee of
$600 for future services included in the Fee Application.

The foregoing adjustnents result in a total reduction of
Danmon's fee request by $7, 688. 50.

A revi ewof Danon's request for rei nbursenent of expenses
meets with the approval of this Court with the exception of
"overtime work expenses" totalling $200.81. Thus, the Court wll
aut hori ze rei nbursenent of expenses of $4,773.58.

Turning to the Fee Application of Freed, the Court notes
at the outset that while the Fee Application references a $15, 000
pre-petition retainer, no nention was nmade of the retainer in
Freed's Application for Appointnment approved by this Court on
Decenber 30, 1994. The failure to disclose said retainer violates
Fed. R Bankr. P. 2014(a) and Rul e 214.1 of Local Rules of this Court.

I n addition, the Freed Fee Appli cati on seeks conmpensati on
for some 29 hours expended between the date of filing (10/31/94)
and the effective date of Freed's appoi ntment (12/1/94), which w ||
be denied in accordance with the "per se" rule which this Court

believes still prevails in this Grcuit. See In re Household

Merit, Inc., Case No. 94-62969, (April 14, 1995, Cerling, CJ.).

An exam nation of Freed's tinme records | eads the Court to

conclude that in many instances they do not conply with Local Rule

11
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216.1(3) of the Local Rules of the Court which were in effect at
the tine the Freed Application was filed.' There are numerous tine
entries for Howard A. Rein, CPA a Director of Freed, which state
sinmply "Tel ephone discussions with W Baker regarding current
financial affairs”". Thus, the Court will disallow an additiona
5.5 hours expended between 12/2/94 and 1/3/95 subject to further
expl anati on. Finally, the Court wll disallow 3 hours of
secretarial tinme which is appropriately included in Freed' s
over head.

Maki ng adjustnment for the total hours disallowed, the
Court will reduce Freed' s Fee Application by $4,064.50.* The Court
wi |l make no adjustnent to Freed's request for disbursenents.

The final issue raised by these Fee Applications requires
this Court to exam ne the nature of the retainers paid to Danon and
Freed, respectively, prior to the filing of Debtor's petition.
Both professionals contend that the retainers paid to them pre-
petition were in the nature of advanced paynent or security
retainers which they allege did not becone property of Debtor's
estate and, therefore, no portion of the retainers need be turned
over to the Trustee. Danon argues that the nature of the retainers
is to be determ ned by state not federal |law and that if the Court

rejects the advance paynent theory, then it nust conclude that both

1t likew se does not appear that the time records woul d have

conplied with former Local Rule 17, which Rule was in effect as of
t he date Freed was appoi nt ed.

! Freed's tine records total $21,485.80, though its fee
request islimted to $17,482.80, since it apparently concedes that
it was not entitled to its post-petition pre-appointnent hours.
The Court has made its adjustnment to the total of Freed s tine
records.



Danon and Freed possess security interests in the retainers which
precl ude di sgorgenent for paynent of either Chapter 11 or Chapter
7 admnistrative clains..

Both the UST and the Trustee agree that state |aw
controls the nature of the retainer being reviewed by a federa
bankruptcy court. Both urge the Court to reject the professionals
argunent that their retainers are in the nature of advanced paynent
retainers and, therefore, fully earned pre-petition, thus, not
becom ng property of the estate. Rather the UST and the Trustee
argue that, at best, the retainers herein are security retainers
whi ch do constitute property of the Debtor's estate subject to the
rights of the secured creditors, i.e. Danon and Freed. The UST
carries its analysis one step further and urges the Court to
address an issue arguably of first inpression, to wit: whether a
security retainer secures only pre-petition services, not post-
petition services and, thus, the latter services are not to be
consi dered in anal yzi ng the amount of the secured cl ai mpursuant to
Code 8506(a). The UST contends that the professionals claimto
fees for post-petition services are, at best, an admnistrative
expense pursuant to Code 8503(a)(2) and if earned only in the
Chapter 11 case, are subordinate to Chapter 7 admnistrative
expenses pursuant to Code 8726(Db).

The Court begins its analysis with the nature of the
retainers paid herein to Danon and Freed, respectively. |t appears
that all parties are in agreenent that the Court need only focus
its attention on two types of retainers. The first is an "advance

paynent retainer” defined by the bankruptcy court inlnre MDonald




Bros. Const., Inc., 114 B.R 989, 1000 (Bankr. N.D.11l. 1990) as a

pre-petition paynent made for future post-petition services which
is considered fully earned upon receipt, is non-refundable and is
not property of the bankruptcy estate. The second is a "security

retainer", |likew se defined in McDonald Bros. Const. Inc., supra,

as a pre-petition paynent for services to be rendered post-
petition; however, the retainer even though held by the
professional in escrow constitutes property of the estate subject
to the professional's security interest. 1d at 999.

At the outset, the Court will exam ne New York law vis a
vis non-refundabl e retainers. The | eading case appears to be

Matter of Coopernman, 83 N Y.2d 465, 633 N E 2d 1069, 611 N Y.S. 2d

465 (N. Y. 1994), in which the New York Court of Appeals held that
speci al advance paynent non-refundable retainer agreenents are
unenforceable and nmay subject the attorney to professional
di sci pline because these fee agreenents conpromse the client's
right to termnate the unique fiduciary attorney-client
relationship. 1d. at 471. The Court stated, "Mreover, we intend
no effect or disturbance with respect to other types of appropriate
and ethical fee agreenents (See Brickman and Cunningham Non-
refundable Retainers Revisted, 72 NCL. Rev. 1, 6 [1993]).
M nimum fee arrangenents and general retainers that provide for
fees, not |laden with the nonrefundability inpediment irrespective
of any services, wll continue to be valid and not subject in and
of thenselves to professional discipline.” 1d. at 476.

In urging the Court to reach the conclusion that they

were the recipients of advance paynent retainers, Danon & Freed

14



argue for the Court's reliance upon McDonald Bros., supra, 114 B.R

at 1000, and the conclusions of the |ate Bankruptcy Judge Howard

Schwartzberginlnre D L.1.C, Inc., 120 B.R 348 (Bankr. S.D.N.Y.
1990) .

Inre D.L.1.C 1lnc., supra, is of questionabl e precedent

for Danobn & Freed' s advance paynent retai ner argunment since Judge
Schwartzberg, in reliance on New York | aw, sinply acknow edged the
exi stence of such a retainer and that it would not becone property
of the debtor's estate but concluded that the objecting creditors
had failed to present sufficient facts fromwhich the Court could
determine the nature of the retainer. Furt her, Judge
Schwartzberg's conclusion was reached prior to the Coopernan
deci sion that advance paynent non-refundable retainers were not
perm ssible in New York State. It is not clear that he woul d have
reached the sane concl usi on had he had the benefit of Cooperman.
The Court believes that the better view is that

enunci at ed by Bankruptcy Judge E. Stephen Derby in In re Printing

D nensions, Inc., 153 B.R 715 (Bankr. D. M. 1993) where he was

confronted with facts simlar to the matter sub judice and was

asked to determine the nature of a $20,000 pre-petition retainer.
Counsel for debtor in that case argued that what it had received
pre-petition was an engagenent retainer earned upon receipt and,
therefore, not property of the estate. The Court disagreed
concluding that the retainer was in the nature of an advance
paynment and whil e acknow edgi ng what the Court characterized as a
mnority view that advance paynent retainers do not constitute

property of the estate, concluded that the concept of earned

15



retainers is contrary to the whole concept of Chapter 11
reorgani zations and the bankruptcy court's role in approving
pr of essi onal conpensation. Relying on both Maryland | aw and the

bankruptcy court's rationale in In re NBI, Inc., 129 B.R 212

(Bankr. D. Col o. 1991), Judge Derby concluded that the retainer was
property of the debtor's estate and that application of the
retainer to services rendered was subject to bankruptcy court
approval .

The alternative argunent of Danon and Freed that their
retainers were in the nature of security for future paynent of
their fees appears to be the nore tenable position. Clearly,
however, a security retainer constitutes property of the estate.

See SEC v. Towers Financial Corp., 1993 W 276935 (S.D.N.Y.

1993), In re Interstate Departnent Stores Inc. , 128 B.R 703

(Bankr. N.D.N. Y. 1991); and McDonald Bros., supra, 114 B.R at 999.

As the Chapter 7 Trustee points out, the very I|anguage of the
retai ner agreenents executed by Danon and Freed nmake reference to
the retainers as being "security".

There is significant authority that to the extent the
prof essional holds a security interest in the retainer it is not
subject to the pro rata paynment of other admi nistrative claimnts

as the Trustee suggests. See Printing D nensions, supra, 153 B.R

at 719; and Interstate Departnent Stores, supra, 128 B.R at 706.

The UST, whil e assum ng arguendo t hat Danon and Freed hol d security
retainers, asserts that the security interest nust be limted only

to the value of the services rendered pre-petition. To hold

ot herwi se contends the UST would place the professional with a

16



security retainer in a better position than other secured creditors
who are secured only to the extent of their allowed claimon the
date of filing.

The UST acknow edges t he exi stence of several cases which

hold that a security retainer secures both pre and post-petition

servi ces. See In re Matthews, 154 B.R 673, (Bankr. WD. Tex.
1993); In re Viscount Furniture Corp., 133 B.R 360 (Bankr.

N.D.Mss. 1991); Interstate Departnent Stores, supra, 128 B.R at

706; Matter of K & R Mn., Inc., 105 B.R 394 (Bankr. N. D.Onhio
1989); In re Burnside Steel Foundry Co., 90 B.R 942 (Bankr.

N.D.Ill. 1988) and In re Kinderhaus Corp., 58 B.R 94 (Bankr.

D.Mnn. 1986), but see contra In re Rittenhouse, 76 B.R 610

(Bankr. S.D.GOhio 1987). The UST argues, however, that none of
t hese cases with the exception of Burnside, actually analyze their

conclusions, and he suggests that Burnside's analogy of the

professional's security retainer to the security deposit of a
l andl ord, to insure paynent of future rents is flawed because a
| ease rejection claimof a landlord which arises post-petition is
actually "transformed" into a pre-petition clai mby virtue of Code
8502(g). No such conparabl e provision "transforns” a post-petition
claimfor attorney's fees into a pre-petition debt."?

Addi tionally, t he UST  suggests t hat such an

2 The Chapter 7 trustee in K& RMn., Inc., supra, 105 B.R
397-98, actually advanced the very same argunment as the UST

advances herein regarding extension of the security retainer to
post-petition services. Wiile the Court rejected the trustee's
argunent, it did so by seemingly straining to conclude that to the
extent Code 8364 mght be applicable to post-petition services,
creditors had sufficient notice of the retainer arrangenent
constituting a security interest.

17



interpretation significantly erodes the concept of Code 8503(b)(2)
by whi ch Congress granted "adm ni strative" not "secured" status to
post-petition professional fees. Finally, the UST opines that
enbraci ng the concept that a pre-petition retainer secures paynent
of post-petition services prejudices the unsecured creditors in
many ill-fated Chapter 11 cases such as this one that had no
reasonabl e prospect of reorganization.

Acknowl edging that it is contrary to the weight of
current authority, this Court finds nmerit in the UST's argunent.
While Code 8506(a) does not |imt an "allowed clainf to one
existing only pre-petition, it appears that absent an exercise of
ri ghts pursuant to Code 8362, 363, 364 or 365, a creditor's secured
claimis fixed as of the date of filing. So too argues the UST,
must the claimof a professional to the extent that it is secured
by a retainer, be limted to amount due on the date of filing. The
bal ance of any security retainer in excess of the allowed pre-
petition fee claim renders the professional oversecured and
presumably entitled to the benefits of Code 8506(b). To create,
however, a special class of secured creditors whose secured claim
continues to increase in anmount post-petition to the detrinent of
other creditors, both priority wunsecured and non-priority
unsecured, seens to fly in the face of the general schene of
paynent established by Congress, especially the schene of paynent
mandat ed by Code 88503(b)(2), 507(a)(1l) and 726(b).

Wiile a professional holding a pre-petition security
retai ner would undoubtedly argue that unlike other pre-petition

secured creditors, it continues to render services post-petitionin

18



reliance upon the exi stence of the security retainer, that reliance
may not be either reasonable nor justified given the cl ear | anguage
of Code 88503(b), 507(a)(1l) and 726(b).

In a sonmewhat anal ogous situation, this Court in In re
French, 111 B.R 391, 393 (Bankr. N D.N.Y. 1989) held that a
speci fic section of New York State | aw which conferred |ien status
on an attorney who rendered pre-petition services to a debtor that
directly resulted in a post-petition recovery did not serve as the
basis for approving paynent post-petition absent an appoi ntnent
pursuant to Code 8327(a).

Followi ng the majority view under the facts of this case
clearly points out the fundanmental unfairness that is visited upon
ot her adm nistrative creditors who have dealt with the Chapter 11
debt or post-petition. Their clains wll go largely unpaid in this
case while the Debtor's professionals retain approxi mately $50, 000
which will be applied to full paynment of their pre and post-
petition clainms. Perhaps even nore significant is the possibility
that the Trustee in the converted case, whose admnistrative
expenses (the so called "burial expenses") are given priority under
Code 8§727(b), may also remain partially unpaid.®

Thus, this court is conpelled to reach the conclusion
urged by the UST and the Trustee that whil e Danon and Freed possess
security retainers, those retainers are security only to the extent

of services performed pre-petition. As to the balance of the

' The Court estimates that if Darmon and Freed are paid 100%
of the Fee & Di sbursenent Request approved by the Court, the estate
will be left with a balance of wunused retainers totalling
approxi mately $7, 000.
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retainers, they are to be turned over to the Trustee for
application in accordance with Code 8726, specifically 8726(b).

Based upon the foregoing, it is

ORDERED that Danon is awarded fees in the total sum of
$28,963.56 and disbursenents of $4,773.58 and shall be paid
i medi ately the secured portion of said fee award in the sum of
$7,467.00 and t he secured position of said di sbursenments in the sum
of $1,520.06, and it is further

ORDERED that Freed is awarded fees in the sum of
$17,421.30 and disbursements of $343.74 and shall be paid
i medi ately the secured portion of said fee award in the sum of
$13,577.50 and the secured portion of said di sbursenments in the sum
of $343.74, and it is finally

ORDERED t hat the bal ance of any retainers being held by
Danmon and/or Freed shall be paid over to the Trustee within twenty
(20) days of the date of this Oder and shall be subject to a

further order of this Court.

Dated at Utica, New York
this day of February 1996

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge



