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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

These matters conme before the Court in three notions within and
concerning the adversary proceeding commenced by National
Westm nster Bancorp N.J. ("Natwest"), as successor-in-interest to
First Jersey National Corporation ("First Jersey"), in the
bankruptcy case of I CS Cybernetics, Inc. ("Debtor").

By way of the first notion ("escrow notion"), Plaintiff Natwest
and Defendants Debtor and the Oficial Conmttee of OCeditors
Hol ding Unsecured Cains of ICS Cybernetics, Inc. ("Conmttee")
seek an Order directing Natwest to pay into an escrow account all
paynments due under a Master Agreenent of Lease ("Master
Agreenent") and Equi pnment Schedules 1 and 2 pending the Court's
determnation of an adversary proceeding involving the sane

| eases, as well as a certain sublease between the Debtor and

Nat west.® The escrow notion relies upon [0362(a), 541 and 542 of

1

The adversary conplaint supplanted a notion nade by
Natwest on June 6, 1988 to conpel paynent of admnistrative
expenses, assunption or rejection of the Master Agreenent and an
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the Bankruptcy Code, 11 U S. C A [0101-1330 (Wst 1979 & Supp.

1989) (" Code").

Second, in opposition to the escrow notion and in relation to
Equi pnrent Schedul e 2, Defendant Rochester Conmunity Savings Bank
("RCSB") noves for summary judgnment on its counterclaimand for an
order directing the paynent of nonies currently in escrow and
entry of a judgment in the anount of $1,743,300.00 discounted to
the date of payment plus late charges, interest, reasonable
attorney's fees, costs and disbursenents of the action. RCSB
relies upon the provisions of the Master Agreenent, Equi pnent
Schedule 2 and the related Notice and Consent docunent and Article
9 of the New York Uniform Commercial Code (MKinney 1964 & Supp
1989) ("NYUCC').

The Conmttee has made the third notion, also for summary
judgrment, on its counterclaim and three cross-clains against co-
defendant RCSB seeking an order 1) avoiding RCSB's security
interest in Equipnent Schedule 2's conputer equiprment and | ease
2) for entry of a judgnent against RCSB in the Debtor's favor in
the sum of all nonthly paynents nmade by Natwest to RCSB since
January 1, 1988 with interest at the legal rate, 3) directing that
Natwest pay to the Debtor all future rental paynents under
Equi pnrent Schedul e No. 2, and 4) for costs and disbursenents. The

Conmttee's notion is based upon the |anguage in an Assignnent of

allegedly related sublease between the Debtor and Natwest and
automatic stay relief ("June 6, 1988 notion"). The Court
di scontinued this June 6, 1988 notion on Cctober 25, 1988 upon
Natwest's representation that it wuld shortly conmence an
i nterpl eader adversary proceeding which would raise the sane
i ssues.
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Lease docunent, Code [544, 547, 549 and 550 and Article 9 of the

NYUCC
The Court heard oral argunent on the three notions at an
adj ourned hearing in Syracuse, New York on February 28, 1989. The
matter was finally submtted for decision on March 20, 1989.
The followi ng constitutes findings of facts and concl usi ons of
| aw, governed by Bankruptcy Rule ("Bankr.R ") 7001(2), 7008, 7012,
7013, 7022, 7052, 7054, 7056 and 9014.

FI NDI NGS OF FACTS

At the hearing on February 28, 1989, the parties agreed to all
the facts material to the two sunmary judgnent notions except for
the practice in the conputer leasing industry as to the taking of
equi prent schedules and naster agreenents for the purposes of
perfecting security interests in the equipnent's |ease stream
This issue was to be fleshed out at an evidentiary hearing shoul d
the Court find it to be crucial.

Upon careful review of the record with respect to all three
notions, as developed at the hearing and in the pleadings and
submtted affidavits, the Court finds the follow ng facts:

1. The Debtor, as Lessor, and First Jersey, as Lessee, executed
a Master Agreenent of Lease ("Master Agreenent"), dated May 5,
1987, thereby agreeing upon the various terns regarding the rights
and obligations of the parties with respect to separate |eases of
“tangi bl e personal property" which were to be created by execution

of certain Equi prent Schedul es.
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2. The Debtor and First Jersey entered into Equi pnent Schedul e
#1, dated My 5, 1987, identifying five pieces of conputer
har dwar e equi pnment manufactured by "IBM to be |eased for a forty-
eight nonth termat nonthly rental paynments of $33, 900. 00.

3. The Debtor and First Jersey entered into Equipnent Schedul e
#2, dated May 5, 1987, identifying six pieces of conputer hardware
equi prent manufactured by "IBM to be leased for a forty-eight
nonth termat nonthly rental payments of $44, 700. 00.

4. Through an explicit "incorporation by reference"
provision, all the ternms and conditions of the Master Agreenent
were made a part of Equi pnrent Schedules 1 and 2.

5. The Master Agreenent and Equipnent Schedules 1 and 2
provided that they were to be governed by New York State | aw.

6. The word "Original” was stanped on the top of the first page
of Equi pment Schedule 1 and 2, copies of which were each submtted
as exhibits in opposition to the escrow notion, and was foll owed
by a provision which read: "Counterpart 1 of 4 counterparts. Only
counterpart #1 shall be deened to be the Oiginal. No security
interest may be created in this Lease except by the transfer and
possession of the Original."

7. By letter dated July 6, 1987, the Debtor infornmed First
Jersey that it had assigned all its rights in Equi prent Schedul e
#1 to Lefac International S.A ("Lefac"), identified as Lender, in
consideration of Lefac's extension of financing and instructed
Natwest to remt all suns due and payable under said schedul e,
running from July 1, 1987 through June 30, 1991, to Lefac.

Attached to the Notice O Assignment was First Jersey's
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acknow edgnent by signature of same, as directed by the Debtor,

wherein, inter alia, it agreed to be bound by the assignnment and

make all paynments to Lefac.

8. On or about Decenber 9, 1987, the Debtor executed and
delivered to RCSB a secured installnent note in the sum of
$1,692,775.18, a security agreenent purporting to convey to RCSB a
security interest in Equipnment Schedule 2 and its subject
equi pnrent and an Assignnent of Lease for sane Equi pnent Schedul e
2.

9. Sonetine between Decenber 9 and Decenber 17, 1987, RCSB t ook
possession of the Oiginal (Counterpart 1) of Equipnent Schedul e
2.

10. RCSB never took possession of an original of the Master
Agr eenent .

11. RCSB filed a UCC-1 financing statenment on January 6, 1988
with the Ofice of the Secretary of the State of New York.

12. RCSB filed a UCC-1 financing statement on January 11, 1988
with the Ofice of the Onondaga County d erk.

13. RCSB filed a UCC-1 financing statenment on January 14, 1988
with the Ofice of the Secretary of the State of New Jersey.

14. The Debtor filed a Chapter 11 petition for relief on March
31, 1988.

15. On June 6, 1988, Natwest filed the June 6, 1988 noti on.

16. Natwest wunilaterally placed the July and August
1988 paynents under Equipnment Schedules 1 and 2 in an escrow
account under its co-counsel's control and continues to do so

nonthly in suns of approximately $83, 000. 00.



.

17. By letter dated August 18, 1988, RCSB, as the Debtor's
assignee, notified Natwest that it was in default under the terns
of Equi pment Schedule 2 and the Master Agreement for failure to
remt the rental paynents due on July and August 1988 and that it
consi dered Natwest's escrow of those paynents to be a breach of
the Notice and Consent.

18. By letter dated August 25, 1988, Lefac, as the Debtor's
assignee, notified Natwest that it was in default of its
obligations with respect to Equi pment Schedule 1 by virtue of not
having paid the rental paynents for July and August 1988.

19. On Septenber 16, 1988, Natwest, the Debtor and the
Commttee filed a notice of notion for an Order directing escrow
of all paynents due under the Lease (escrow notion), pursuant to

Code [1362(a), 541 and 542, pending the outcone of its June 6, 1988

noti on and returnabl e on Septenber 25, 1988.

20. At the October 25, 1988 notion termin Syracuse, New York,
the June 6, 1988 notion was discontinued and the Court reserved
deci sion on the escrow notion.

21. At the Novenber 1, 1988 notion termin Syracuse, New York,
counsel for the Debtor, Natwest, RCSB and the Committee agreed to
"hold" the escrow notion until Natwest's commencenent of the
i nterpl eader since both proceedings raised the sane issues.

22. On  Novenber 18, 1988, Natwest filed the underlying
adversary proceedi ng seeking, inter alia, interpleader relief, and
namng the Debtor, the Conmttee, RCSB, Lefac and Integrated
Conput er Systens Aktieboleg ("Integrated”) as defendants.

23. The escrow notion was re-noticed by the Bankruptcy Cerk on



Decenber 21, 1988 and then on January 24, 1989.

24. Answers were filed by Debtor, RCSB, and the Commttee on
Decenber 29, 1988, January 3, and 5, 1989, respectively, in which
each asserted counterclains and cross-clains.

25. RCSB filed notice of its notion for summary judgnment on
January 9, 1989.

26. The Committee filed notice of its nmotion for summary
j udgnment on January 31, 1989.

27. Natwest has never filed a response to the counterclains.

| SSUES

The escrow notion and the two summary judgnent notions present
the foll ow ng issues:

1) Wether there exist any material issues of fact in dispute
so as to prevent summary judgnent in favor of RCSB or the
Conmttee and, if not, which is entitled to judgnent as a matter
of | aw?

2) Wiet her the assignnment of the |ease and equipnent under
Equi pmrent  Schedule No. 2 to RCSB was perfected before the
statutory ninety day period and, therefore, valid and not property
of the Debtor's estate within the nmeani ng of 5417

3) In the event that the proceeds of Equipnent Schedule No. 2
are not property of the estate, whether the "hell or high water”
clause in the Master Agreenent creating Natwest's "absolute and
unconditional™ duty to RCSB solely governs the rights of the

parties regardless of Debtor's nonpaynent of rent on a sublease



wi t h Natwest?

4) Wether circunstances exist sufficient to support an O der
of the Court escrowing the past, present, and future proceeds of
Equi pmrent Schedule No.1 owed to Lefac by Natwest, a portion of
which is currently held in escrow by Natwest?

For the reasons stated hereinafter, the Court grants an Order in
favor of Natwest, the Debtor and the Commttee directing the
conti nued escrowi ng of the | ease paynents under Equi pnment Schedul e
1, grants in full RCSB's notion for summary judgnent as to
Equi pment Schedule No. 2 and denies in full the Conmttee' s notion

for summary judgnent.

JURI SDI CTI ON

At the outset, the Court nust determne if it has jurisdiction
over the subject matter and, if so, whether the instant matters
are core or non-core and the corresponding finality of its

determ nation. 28 U S.C A [0157, 1334 (West Supp. 1989); Bankr.R

9033.

Wth regard to subject matter jurisdiction, the Court notes that
none of the parties have conplied with Bankruptcy Rule 7008 which
requires that "[i]n an adversary proceeding before a bankruptcy
judge, the conplaint, counterclaim cross-claim or third-party
conplaint shall contain a statenent that the proceeding is core or
non-core and, if non-core, that the pleader does or does not
consent to entry of final orders or judgment by the bankruptcy

j udge. "
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Paragraph eight of Natwest's conplaint reads "[t]his
Court has jurisdiction over this proceeding pursuant to 28 U S C
Section 157 and Rule 7022 of Bankruptcy Procedure.” But this
statement is not responsive to the core - non-core question.
Wiile the Debtor, RCSB and the Conmttee have wunqualifiedy
admtted this allegation in their answers, Lefac denies know edge
or information sufficient to forma belief as to its truth in its
answer . The balance of the pleadings relating to Equipnent
Schedule 2, e.g. RCSB's counterclaim and the Debtor's and the
Comm ttee's cross-clains, are silent on the issue of jurisdiction.
Wien the Court raised the issue at oral argunent on
February 28, 1989, RCSB stated that its counterclaimwas core and
the Commttee responded with a concern that the Court was being
asked to decide the relationship between two non-debtor parties.
In a subsequently filed nenorandum of |aw, RCSB argued that the
primary action - the conplaint - was a core proceeding, and that
the Court had ancillary jurisdiction over its counterclaim which
was conmpul sory under Fed.R Gv.P. 13(a) and Bankr.R 7013.
Rochester Community Savings Bank's Menorandum Regarding Mtters
Rai sed At Oral Argunent, pp. 2-4 (Mar. 17, 1989). It also stated
that "the court had jurisdiction to determne all of the issues
currently before it" given the nature of Natwest's requests for
relief in its conplaint and the fact that "none of the parties are
contesting the court's jurisdiction to resolve all of the issues
involved in this case.” 1d. at 3, 4.

The instant notions are core proceedings, 28 US.CA

0157(b) (1), arising as they do in conjunction with a core
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adversary proceeding which has three parts, two of which bear the
attributes of an interpleader brought on to determne the
validity, priority and extent of the interest of four entities,
including the Debtor, in certain inconme generating persona
property. See 28 U.S.C A [157(b)(2)(A B, C, E, F, H K O.

This interpleader portion of the adversary proceeding arises

under Title 11 within the neaning of 28 U S.C A [1334(b) because

it invokes Code [0362, 541, 542, 547, 548, 544, 549, 550, and thus,

is a core proceeding involving causes of action created and

determned by Title 11's statutory provisions. See Wod v. Wod

(In re Wod), 825 F.2d 90, 96-97 (5th Gr. 1987); Kolinsky v. Russ

(In re Kolinsky), 100 B.R 695, 701 (Bankr. S.D.N. Y. 1989).° Cf.

z The Court notes that Natwest's "good faith fear of
adverse clains" by virtue of its |essee status under Equipnent
Schedules 1 and 2 entitles it to utilize the interpleader device,
pursuant to Bankr.R 7022, as to that part of the underlying
adversary proceeding since it is or my be exposed to double
liability. See 3A J.W Moore, J.D. Lucas, Goether, GJ. MXRE S
FEDERAL PRACTI CE [122.02[1] at 22-7 (1989 ed.) (footnote omtted).

However, the interpleader is not proper for the portion of the
adversary that deals wth the relationship of the Sublease to the
Mast er Lease and whi ch has been submtted for decision pursuant to
the Debtor's notion for summary judgnent on its counterclai mwhich

al so seeks separate assunption and rejection. There is no
stakehol der facing double or nultiple liability or adverse
cl ai mant s.

The so-called "two stage" ©process of entitlenent and
adjudication typically characterizing the i nt er pl eader S

perm ssive and does not bar the court from totally disposing of
the entire action at one tine or, as here, disposing of it on the
nmerits in several phases. See id. at [22.14[1], [2], cited in New
York Life Ins. Co. v. C&. Dev. Auth., 700 F.2d 91, 95 (2d Grr.
1983). See also Avant Petroleum lInc. v. Banque Paribas, 853 F.2d
140, 143 (2d Gr. 1988) (statutory interpleader).

Natwest's request in the conplaint for discharge from all
liability is presumably directed at the interpleader portion and
will nost likely be resolved in a second step subsequent to this
Menmor andum Deci si on, assum ng Lefac's submtted notion for summary
judgnment on the transactions involving the Master Lease and
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In re J.F. Naylor And Co., lInc., 67 B.R 184, 191-92 (Bankr.

M D. La. 1986) (interpleader seeking determ nation of questions
involving property of the estate is one "arising in" a case under

Title 11) (citing to In re Cenetery Devel opnent Corp., 59 B.R 115

(Bankr. M D.La. 1986)). Conpare National Co-op. Refinery Ass'n v.

Rouse, 60 B.R 857, 859-60 (D.Colo. 1986) (automatic stay
triggered by one claimant's bankruptcy filing does not divest
court of jurisdiction to adjudicate interpleader whose purpose was
to determne title to proceeds clainmed by that debtor since not

yet property of the estate within the neaning of Code [362(a)).

It follows that all contested matters and applications within the
adversary proceeding, as well as conpulsory counterclains and
cross-clains pursuant to Bankr.R 7013's incorporation of Federal
Rule of Gvil Procedure 13(a) and (g), are core under the doctrine
of ancillary jurisdiction in that they are logically dependent on

the original conplaint. See Owen Equipnent & Erection Co. V.

Kroger, 437 U S. 379, 375-76 & n. 18 (1978). See also 28 U S. C A
01334(d); Code [541. Fairness, "[t]he interest of judicial econony

and principles of res judicata and collateral estoppel mnandate

that the bankruptcy and district courts have ancillary

jurisdiction under 28 U.S.C. [1334." Aerni v. Colunbia Federal

Savings (In re Aerni), 86 B.R 203, 207 (Bankr. D.Neb. 1988).

Mor eover, these three notions are core proceedi ngs because their

Equi pnrent  Schedule 1 addresses Lefac's cross-clainms against
Integrated. See Bankr.R 7054; Fed.R Gv.P. 54(b); see generally

3A MOORE' S FEDERAL PRACTI CE, supra, (022.14 [2, 5], 22.15.
Thus, the resolution of these remaining two notions wll
di spose of the entire adversary proceedi ng.
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resolution mght "have the effect of bringing property into the

estate of the debtor." St. Paul and Marine |Insurance Co. V.

Pepsi Co, Inc., No. 89-7110, slip op. at 5506 (2d Cr. Sept. 8,

1989) . This is so notwithstanding the dispute currently
engendered between three non-debtor parties, plaintiff Natwest and
def endants RCSB and Lef ac.

Wth regard to the three notions at bar, the affidavit of
mailing on the "escrow' notion, first returnable on Septenber 27,
1988, indicates service by regular first class mail on Septenber
16, 1988 to individual |lawers of RCSB and Lefac at each's |aw
firmin New York state. The notion was repeatedly adjourned with
assurances of stipulation and settlenent until finally reserved on
after argunent on Cctober 25, 1988. Thereafter, however, on
Novenber 1, 1988, the notion - as it related to RCSB - was to be
hel d and not decided. Shortly thereafter, Natwest's |ocal counsel
informed the Court that Lefac had consented to the Court's
"W thholding consideration® of the "escrow' notion until the
i nterpl eader conplaint was comenced. See Letter to Honorable
Stephen D. CGerling from Jeffrey A Dove, Esqg. (Nov. 3, 1988).
Subsequently, the derk of the Bankruptcy Court circulated two
Notices of Hearings on the escrow notion to counsel for Natwest,
the Debtor, the Commttee, Lefac and RCSB: the first, dated
Decenber 21, 1988, set a hearing down for January 17, 1989 and the
second notice, dated January 24, 1989, scheduled a February 28,
1989 heari ng.

Local counsel for Natwest stated at the hearing on February 28,

1989 that Natwest had re-noticed the "escrow' notion again to all
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the parties. See Letter to counsel for Integrated, RCSB, |CS- AB,
the Debtor, Lefac, the Commttee, Union Bank of Norway from
Jeffrey A Dove, Esg. (Jan. 19, 1989) (advising that "escrow'
noti on placed back on Court's calendar). In addition to attacking
the notion on the nerits at the hearing on February 28, 1989,
counsel for Lefac also raised procedural objections. He noted
that the notion was nade prior to the adversary proceedi ng, nooted
by its comrencenent and then never formally made within it - which
woul d have given Lefac the opportunity to respond governed by "the
ordinary rules.” In response to the Court characterizing the re-
making of the notion as holding form over substance, counsel
stated that the escrow notion should be held in abeyance unti
Lefac noved for summary judgnment since the nerits were intimately
entwi ned with the escrow request.’

The Court cannot find that the subm ssion of this notion at the
close of the February 28, 1989 hearing, albeit these procedura
irregularities, put Lefac to such a disadvantage so as to inpair
its ability to be given reasonable notice and an opportunity to be
heard under Bankr.R 9014 or 7004. As stated previously, the
Court treated the escrow notion as formally submtted at the close
of the hearing on February 28, 1989, subject to a period of tine
in which the attorneys were permtted to file nenoranda.

RCSB' s attached affidavit sworn to on January 6, 1989 indicates
that it served its notion for summary judgnent by mailing copies

to counsel for the Debtor, the Commttee, Natwest |ocal and

3

Lefac's notion for summary judgnent was formally
submtted to the Court as of August 30, 1989.
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general, and Lefac.

Furthernore, each of the three nondebtor parties' general
appear ances, through counsel, in the bankruptcy case, the escrow
notion and the adversary proceeding, anounts to a consent of the
Court's jurisdiction within the meaning of 28 U.S.C A [157(¢c)(2)."

In sum the Court concludes that it has the subject matter
jurisdiction to render final findings of fact and conclusions of
law on the instant three notions pursuant to 28 U S. C A [0157 and

1334.

DI SCUSSI ON
The Court will first consider RCSB's notion, as its disposition
has the potential to expedite a portion of the determ nation of

the "escrow' notion.

I RCSB's & Conmttee's Motions for Summary Judgnent

a. Summary Judgnent

RCSB mai ntains that the issues of perfection with respect to its
interest in the |lease and the equi pnment and Natwest's i ndependent
obligation to nmake |ease paynents, are ripe for summary judgnent
and provides two supporting affidavits. Sol ely addressing the
perfection issue and supplying two declarations pursuant to 28

US CA [1746, the Conmttee asserts that the docunents and the

‘ The Court would also note that the filing of proofs of

claim by Natwest and RCSB on July 26, 1988 and June 19, 1989 and
on March 30, 1989, respectively, provides an additional ground for
this Court's jurisdiction. See Ganfinanciera, S.A v. Nordberaqg,
___us , 109 S.&. 2782, 2799 n. 14 (1989) (and citations
t herein).
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nature of the transaction are undi sputed and render the remaining
interpretation of docunentary evidence appropriate for summary
j udgnent . The Debtor joins with the Conmmttee in that neither
dispute the facts as to the sequence of events surrounding the
transacti on between the Debtor and RCSB regarding this |ease.

Nat west takes issue with the absence of disputed material facts
on its direct and independent liability to RCSB. It argues that
no independent obligation exists if the transfer of the Debtor's
interest in the Equipnment Schedule 2 |ease paynents is avoided.
Natwest states that the Court has no information to ascertain
whet her the assignnent was intended as security or otherw se, and
if for security, then on the issue of perfection.

Fed. R G v.P. 56(e) provides that an adverse party cannot
successfully challenge a properly nmade notion for sunmmary judgnent
by "nmere allegations or denials" and "nust set forth specific
facts showing that there is a genuine issue for trial." Natwest's
affidavit in opposition does nothing nore than set forth general
all egations and fails to raise a genuine issue of material fact on
the issue of its purported direct and independent liability to
RCSB, which it considers as part of the perfection issue as to the
| ease paynents.

On viewing the record in the light nost favorable to Natwest,
the Court cannot but agree with RCSB, the Debtor and the Commttee
that the standard under Fed.R Gv.P. 56(c) has been net and that
t he pleadings, affidavits and decl arations denonstrate no materi al
guestions of fact on the perfection question relating to the |ease

and the equi prrent under Equi pnent Schedule 2 so as to warrant a
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trial. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248-49

(1986); Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986); D ster

v. Continental Goup, Inc., 859 F.2d 1108, 1114-15 (2d G r. 1988);

S.J. Goves & Sons Co. v. Goves (Inre Goves), 90 B.R 588, 601-

03 (Bankr. N.D.N.Y.1988).

b. Perfection

To determne which party is entitled to summary judgnent as a
matter of law, the Court now turns to the nerits of the summary
judgnment notions relating to the perfection of the equipnent and
| ease i nvol ved under Equi pnent Schedul e 2.

Both RCSB and the Conmittee agree that the |ease constitutes

chattel paper within the meaning of NYUCC [9-105(1)(b) and nust
satisfy the perfection requirements in NYUCC []9-305. However,

they part conpany on the elenments necessary to perfect by
possession the security interest in the chattel paper. RCSB
contends that it was perfected on the day it nade the non-recourse
loan to the Debtor, Decenmber 9, 1987, by virtue of its being in
possession of an original copy of the Equipnment Schedule 2 and
that its UCCG1 filings were only "precautionary." RCSB further
states that its security interest in the equi pnent was perfected

under the "bailee with notice" provision of NYUCC [19-305 pursuant

to Section 5.2 of the Master Agreenent and the Notice and Consent.
Moreover, at the February 25, 1989 hearing, it also noted that it
hel d constructive possession of the Master Agreenent under the
bai | ment doctri ne.

Wth regard to the perfection of the chattel paper, RCSB states

that with or wthout possession of the Master Agreenent, the



18
possessi on of the Equi prment Schedule satisfied the |anguage and
the purpose of [9-305 since that docunent evidenced both a

nonetary obligation and a |ease of specific goods. There is no
need to possess the docunent incorporated by reference in a second
docunent which, it «clains, 1is significantly different from
anendi ng a docunent which contains a nonetary obligation and a
| ease. RCSB al so contends that this use of master agreenents and
schedul es is "wi despread" throughout the |easing industry and that
a procedure such as that espoused by the Conmttee would be
conmer ci al | y unfeasi bl e and unwor kabl e.

RCSB further argues that Natwest's paynent obligation is
absol ute based upon a "hell and high water" clause in provision
3.2 of the Master Agreenent as incorporated in Equipnent Schedul e
2, a "waiver of defenses" in clause (ix) of the Notice and Consent
and its third party beneficiary status of the contract between the
Debtor and Natwest. Thus, it posits that this separate and
i ndependent duty to pay is untouched by the Debtor's bankruptcy
and any possible transfer avoidances through untinmely or
i nadequate perfection, the termnation of Debtor's obligations
under the assignment, the existence of a sublease, the assunption
or rejection of the Subl ease and/or Master Agreenent and Equi prent
Schedul e 2, the escrow account or Natwest's multiple liability.
RCSB conjectured that should the perfection of its security
interest fail, Natwest would then be obligated to pay both itself
and the Debtor.

RCSB seeks a judgment ordering Natwest to release to RCSB al

escronwed nonthly |ease paynments together wth interest, late



19
charges and attorneys' fees. In addition, RCSB seeks to
accelerate all remaining future paynents under the forty-eight
nonth | ease wth Natwest. The total anmount of the escrowed and
future proceeds is approximtely $1, 743, 300. 00.

The Commttee takes the position that possession of an original

of the Equi pnent Schedul e 2, w thout possession of an original of

the Master Agreenment, is insufficient to allow RCSB to be
perfected si nce "each equi prent schedul e constitutes a
nodification of the Master Lease." As such, together they

constitute the entire and inseparable agreenment and nust be
possessed in tandemto conport with the notice rationale inbued in
Article 9.

Wth regard to the RCSB's security interest in the equipnent,
the Commttee asserts that RCSB's New Jersey filing was nade
within the preference period, on January 14, 1988, so that its
i nterest should be avoided, regardless of the result in the |ease.

However, at the hearing on February 28, 1989, it conceded that
RCSB was probably correct as to it holding a perfected security
interest in the equipnment under the bailnent doctrine but not in
t he nore val uabl e | ease.

In sum the Conmittee nmaintains that because RCSB s assignnent
was nmade to provide security for the loan to the Debtor, the
avoi dance of that security interest due to lack of perfection
renmoves their secured status and makes RCSB an unsecured creditor.

Al post-petition paynents nmade to RCSB from Natwest thus becone

unaut hori zed under Code [549 and entitle the Debtor to them as

well as all Ilease paynents nmade in the ninety-day preference
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peri od.

At the February 28, 1989 hearing, Natwest argued that wth
respect to the assignnent, to the extent the security agreenent is
undone and determned to be preferential, there is no proper
perfection, the docunents under which RCSB claim |ease stream
paynments are voided, and its paynent obligation would run to the
Debtor, not RCSB, its assignee. It stated that absent the
bankruptcy, RCSB is clearly entitled to the | ease paynents.

RCSB' s response was that the avoi dance of the perfected security
interest did not avoid the assignnent since the wunderlying
docunents establishing the contractual relationship between
Nat west and RCSB had not changed. It also asserted that there

could be no preference action under Code [547 since the non-

recourse loan it nmade to the Debtor pre-petition renoved the
ant ecedent debt of the "owed to the Debtor"™ factor required in
Code [1547(b) (2).

Wthout reaching the disputed nature of practice within the
conputer leasing industry, the Court concludes that RCSB is
entitled to summary judgnent as a matter of |aw NYUCC [I9-
105(1) (b) (MKinney Supp. 1989) defines "chattel paper”™ as a
witing or witings which evidence both a nonetary obligation and
a | ease. It does not include in that definition all witing or
witings that nmerely bear on that nonetary obligation and | ease
unl ess an "instrunent" is an elenent of the transaction. 1 d. A
lease is not an instrunent. See id. [105(1)(i); See also NYUCC [I9-

105 Oficial Comment No. 3 (MKinney 1964) (witing which is a
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|ease with respect to certain goods is not an "instrunent").
Therefore, it is not necessary, as a matter of law, that the
chattel paper be conprised of the "group of witings taken
together" in this instance, but only that which evidences the

| ease and nonetary obligation. 1d. [9-105(1)(b).

Execution of the Master Agreenent, by itself, does not create a
"monetary obligation". The anount and nunber of nonthly rental
paynments are the essential elenents of the |essee's nonetary
obligation, but nowhere in the Master Agreenent is the rental
anount or paynent schedule set forth. Instead, it provides in

section 3.1 for paynent of "the nonthly rent set forth in such

Equi pnrent Schedule ... [for] the nunber of paynent periods set
forth in the Equipnent Schedule ..." This |anguage states, in
effect, that the perfornmance promsed by the lessee, i.e., the

nonetary obligation, is incurred solely by virtue of execution of
t he Equi prent Schedul e. Accordingly, this Court finds that the
extent to which the ternms of the Master Agreenment governs the

rights and obligations of the parties to the |ease, post facto,

does not affect the Equiprment Schedule as the source of the
nonet ary obligation.

The Master Agreenent also is not a "lease for specific goods" as
required for chattel paper. Wien referring to tangi bl e personal
property, the word "l ease" neans a contract granting the right to
possess property for a specified period of time in exchange for
periodi c paynent of a stipulated rent. BLACK S LAW DI CTI ONARY 800
(5th ed. 1979). Again, the Master Agreenent does not specify the

equi prent subject to the |ease, commencenent date of the |ease,
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| ease period, or rental anount. The aforenentioned terns are set
forth only in the Equi pment Schedul e. Section 2 of the Master
Agreenent provides that "the term of this Mster Lease shall
continue in effect ... so long as any Equi pnment Schedul e entered
into ... remains in effect.” The Master Agreenment clearly bears
upon the Equi prent Schedul e, but by its own terns depends entirely
on the Equi pnent Schedule to supply the elenments essential to the
creation of the |ease.

The intent of the parties, as evidenced by the |anguage in the
docunents, indicates that the Equipnent Schedule alone would
constitute chattel paper. The Master Agreenent states that "each
Equi prent Schedul e contains the entire agreenent between Lessor
and Lessee ... [and that] [e]ach such Equi pnent Schedul e (together
with the terns and conditions of this Master Lease to the extent
incorporated therein) shall <constitute a separate |[|ease" at
sections 15.1 and 1, respectively. In addition, the Master
Agreenent has two "counterparts", each of which are deened to be
an "Original" whereas, the Equipnment Schedule has only one
"Original." The terns of both the Equi pmrent Schedul e (see page 1)
and the Notice and Consent (see section (v)) provide that no
security interest nmay be perfected in the |ease except by
possession of the Oiginal, i.e., Counterpart No. 1 of the
Equi prent  Schedul e. To allow perfection of a security interest
t hrough possession of a duplicate or other "counterpart"” of the
Master Agreenment is contrary both to the parties' intent and the

policy underlying [09-305 to the extent that nore than one party

could claim perfection via possession at any given tinme. The
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facts cited above also fail to support the position urged by the
Commttee that the Master Agreenent is "nodified" by Equipnent
Schedul e No. 2.

The Master Agreenent fails as chattel paper because it does not
constitute, in whole or in part, the "nonetary obligation" or
"l ease of specific goods."” The Master Lease nerely provides terns
and conditions that are devoid of |egal effect unless an Equi pnent
Schedul e exists which evidences the exchange of the |essee's
nonetary obligation for the |lessor's | ease of specific equi pnent.

Accordingly, the Court finds that RCSB s possessi on of Equi prment
Schedule No. 2, i.e., chattel paper, on or about Decenber 9, 1987,

was sufficient to perfect its security interest in the |ease

proceeds under NYUCC [I9- 305. The policies with regard to notice

underlying [09-305 do not countenance otherw se. See Al legaert v.

Chem cal Bank, 657 F.2d 495, 506 (2d Gr. 1980). See generally 2

Wiite, Summers, Uniform Commercial Code 24-12 (3d. ed. 1988).

Li kewi se, with respect to RCSB s security interest in the
conputer equiprment that is the subject of Equipnment Schedul e No.
2, the Court finds it to be perfected by possession as well.

NYUCC [9-305 (MKinney Supp. 1989) provides for perfection of

security interest in goods or chattel paper where the collatera
is in the possession of a bailee with notice of the secured
party's interest. See id. The Notice and Consent was executed by
RCSB, First Jersey National Corporation and Debtor on Cctober 30,
1987. RCSB's security interest in the equiprment was perfected
outside the statutory ninety-day period since the equipnent was

installed at First Jersey's New Jersey location prior to the
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execution of the loan in early Decenber 1987, thereby resulting in
Natwest being the bailee with notice of the assignnent. See

Ingersoll -Rand Financial Corp. v. Nunley, 671 F.2d 842, 844-45

(4th Gr. 1982); Hasset v. Blue CGoss and Blue Shield of Geater

New York (In re OP.M Leasing Services, Inc.), 46 B.R 661, 670

(Bankr. S.D.N Y. 1985). Thus, the assignnment from Debtor to RCSB
is valid and the proceeds escrowed by Natwest under Equi pnent

Schedul e No. 2 are not property of the Debtor's estate.

c. The "Hell or H gh Water" O ause

RCSB contends that Natwest has an independent and unconditional
duty to pay RCSB by virtue of the terns incorporated into the
Equi pnent Schedul e and that Natwest's failure to perform warrants
a judgnent of default and order granting RCSB its renedy under the
| ease to accelerate Natwest's paynent obligations as a matter of
law. The Court agrees w th RCSB.

The so-called "hell or high water" clause is set forth at
section 3.2 of the Master Lease. It provides in pertinent part
t hat :

Lessee shall pay all rental paynents and all other
anmount s payabl e wunder each Equipnent Schedule to
Lessor [or Lessor's Assignee] wthout offset, abatenent,
deduction, counterclaim interruption or defernent .
Lessee agrees that ... the obligation to pay all rental
paynments and all other anobunts payable thereunder, are
absolute and unconditional [and that] this Section 3.2
shall apply notw thstanding (x) any breach by Lessor or

Lessor's Assignee of any provision of the Equipnent
Schedul e ...

The nmeaning of this provision is clear and unequivocal

inthat it requires the I essee to performits obligation under t

| ease regardless of any defense or claim of Natwest's as

he

to
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Debtor, RCSB or any subl ease in effect.
According to the Notice and Consent executed by Debtor

RCSB and First Jersey, l|lessee First Jersey agreed, inter alia,

that through assignment of the |lease, all nonthly |ease paynents
pursuant to Equi prrent Schedule No. 2 would be paid directly to
RCSB wi t hout reduction, counterclaimor defense and also that "the
Lease is in full force and effect.” A further provision in the
Notice and Consent additionally made clear that the obligation
running from Natwest to RCSB was independent of any other
agreenment in providing that no additional agreenents between
Nat west and Debtor relating to the equi pnent subject to the |ease
exi st. Thus, Natwest was well aware of their unconditional and

absol ute obligation originally to Debtor and subsequently to RCSB

It is well settled that sui juris parties are free to
fashion their own renedies for breach of contract and that to deny
full effect to such a renedy is inpermssible in that it is
contrary to the intent of the parties. So-called "hell or high
water" clauses have been routinely accorded full force and effect
by courts even in the face of defaults by the party seeking to

enforce them See e.q9. Philadelphia Savings Fund Society V.

Deseret Managenent Corporation, 632 F. Supp. 129, 136 (E.D. Pa.

1985); State of West Virginia v. Hassett (In re OP.M Leasing

Services, Inc.), 21 B.R 993, 1006 (Bankr. S.D. N Y. 1981).

This Court grants summary judgnment in favor of RCSB
because it has established its perfected security interest in the

| ease and equipnent subject to Equipnent Schedule No. 2 and
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Nat west has not submtted any facts that are relevant to Natwest's
unequi vocal obligation based upon the hell or high water provision
incorporated into the Equi pnent Schedule. Natwest is, therefore,
liable to RCSB for their default under the Lease and subject to

the renedi es therein

Il Escrow Motion

Since the granting of RCSB's notion has obviated the
need to consider escrow ng the proceeds from Equi pment Schedul e 2,
the Court will now turn to that part of the escrow notion directed
at the past, present and future |ease proceeds from Equi pnent
Schedul e 1.

Lefac contests this Court's ability to escrow the
proceeds of a lease that is not property of the estate where there
has been no showing of a probability of success on the nerits on
the underlying conplaint. It states that it is the owner of the
equi prent and |ease wunder Equipnent Schedule 1 for which it
provi ded nore than adequate consideration and, as such, the Debtor
has no cognizable interest to warrant granting the escrow ng of
t he | ease paynents.

Natwest clains that it is "between a rock and a hard
pl ace"” since while it is obligated to pay Lefac under the Master

Lease and the Equi pnment Schedule 1, Code [542, 541 and 362(a)

i npose contrary obligations. Absent this Court's determ nation as
to whether or not the | ease and the rel ated equi pnent are property
of the estate or an Escrow Oder preserving the nonies pending

such determnation, Natwest states that it faces a potential
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double liability. It further asserted that it was not concerned
with who held the nonies, but that its paranount concern was to be
told who is entitled to paynent.

The historical equitable wunderpinnings of both the
i nterpl eader device, see 3A MXRE S FEDERAL PRACTICE, supra,

022.16[ 1], and the bankruptcy courts strongly encourage the

Court's issuance of an order to essentially enjoin the transfer of
the | ease paynents from Natwest to Lefac under Equi pnent Schedul e
1 and direct the forner to deposit said proceeds in a "safe"
account so as to preserve the nonies until a resolution of that
rel evant part of the interpleader is reached.

Here, allegations of Lefac's financial insolvency have
nei t her been denied by its counsel nor substantiated by any party.

Wiile the Court takes notice of the discussion at the hearing
regarding Lefac's proposal to issue a letter of credit essentially
backed by its parent corporation, allegedly a billion dollar
foreign banking enterprise in good fiscal health, no fornal
arrangenents have been nade for such an instrunent nor has even a
prelimnary agreenent been reached.

The Court also acknow edges its factual findings in a
prior proceeding that Lefac was in the process of |iquidating sone
three nonths ago, is a wholly-owned subsidiary of Christiana Bank
of Luxenbourg, S.A which has gradually assuned its operations and
that said Christiana Bank is a wholly-owned subsidiary of
Christiana Bank og Kreditcasse, which has a branch office in New
York Gty and is authorized to do business in New York State. See

|CS Cybernetics, Inc. and The Oficial Comittee O Creditors
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Hol ding Unsecured dains of ICS Cybernetics, Inc. (In re ICS

Cybernetics, Inc.), Case No. 88-00478, Adv. Pro. No. 89-0036, slip

op. at 6 (Bankr. N.D.N. Y. July 13, 1989) (Debtor's notion for an
order of attachnment, or prelimnary injunction, in underlying
adversary proceeding).

In light of Lefac's inability to guarantee its own
financial stability or provide an alternative of such assurance
through sonme instrunent, the issuance of an injunctive order
"freezing" the |lease proceeds until that portion of the
i nterpleader is resolved appears to be warranted to preserve those
proceeds and any actions regarding them pending adjudication of
whether they are property of the Debtor's estate in conpliance

with Code [0362(a), 541 and 542. This Court has in the past, upon

a proper showi ng, granted such actions where they are necessary to

mai ntain the status quo. See, e.qg., Balanoff v. dazier (In re
Steffan), 97 B.R 741 (Bankr. N.D.N Y. 1989).

Moreover, the fact that Lefac was characterized as a
Lender in the Notice of Assignnent and Lessee's Acknow edgenent,
in contrast to its stated role as buyer, coupled wth its
purported purchase from Integrated Conputer Systens Aktieboleg
pre-dating by some thirteen days the conveyance from the Debtor -
without any representation as to the relationship between
Integrated and the Debtor justifying such treatnment - |eads the
Court to find that there does exist a probability of success on
the Debtor's and the Committee's cross-clains against Lefac. This
reinforces the need to preserve the past, present and future |ease

proceeds so that they will be available for the Debtor if these
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| ease proceeds are found to be property of the estate and not
subject to any interest of Lefac - an outcone not assured given

Lefac's uncertain financial picture.

Il  Attorneys' Fees and Costs and D sbursenents

Natwest, the Commttee and RCSB all seek costs,
di sbursenments and attorneys' fees incurred in appearing on the
three notions at bar.

First, as the Court has previously indicated, the
underlying adversary proceeding is not a "pure" interpleader,
since it also seeks a declaration on the severability of the
Master Lease and the Sublease vis-a-vis the Debtor alone. Wile
the result may inpact upon the two-part interpleader portion of
the conplaint, it, in and of itself, does not present an
interpl eader situation absent the presence of a stakeholder and
adverse cl ai mants.

That is not to say that Natwest may not be entitled to
fees for its role as a stakeholder in that portion of the
adversary allocated to the interpleader. "It is within the
di scretion of the court to award the stakehol der costs, including
reasonable attorney's fees, out of the deposited fund." MXRE S

022.16[2] at 22-169. The Court is also cognizant of the equitable

practice of awardi ng attorneys' fees to stakeholders in
i nterpl eader actions since those suns are generally nomnal and to
do so woul d encourage the bringing of such actions.

The Court will hold consideration of an award of fees

and related costs and disbursenents to Natwest until the bal ance
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of the interpleader part of the adversary conplaint is concluded
and upon the submttal of an application. The Court can then
address whether Natwest is "disinterested" and whether it was
forced to retain counsel, not because of its own wongdoing but
where it was "the nutual target in a dispute which is not of his
own naking." Id. at 22-173. These factors wll bear on the
appropri ateness of any award and its size.

Wth regard to the Conmttee's and RCSB's request for
costs and di sbursenents, which presumably includes attorneys' fee,
the Court is bound by the Anerican Rule. That rule provides that
the prevailing party nmust bear its own costs absent statutory or
contractual authorization or a showing of fraud or bad faith. See

Pucello v. Bisignani (In re Bisignani), Ch.7 Case No.87-01555,

Adv. No. 88-0004, slip op. at 4-5 (NDNY. Cctober 6,1988);
Menbers Credit Union(ln re Kellar), Ch.7 Case No.87-01682, Adv.

No. 88-0022, slip op. at 6 (ND.NY. June 8,1989) (see cases cited
t herein).

Since the docunents giving rise to RCSB' s rights and
obligations provide for the award of attorneys' fees, the Court
finds it is <contractually authorized and hence entitled to
reasonabl e attorneys' fees from Natwest, |essee, under the Master

Agreenent of Lease [11.2 and assignnent of |ease. The Court

directs RCSB to submt an application for its review on
r easonabl eness.

Lacking both a contractual or statutory basis and
evincing nothing that could fall within the bad faith exceptions,

the Conmttee's request for costs and di sbursenents is denied.
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CONCLUSI ONS OF LAW

Accordingly, having disposed of RCSB' s counterclains,
three of the Commttee's five cross-clains and half of its
counterclaim asserted on behalf of the Debtor, as well as one of
the Debtor's two cross-clains, it is hereby

ORDERED:

1. That the "escrow' notion by Natwest, the Debtor and
the Committee is denied as noot insofar as it concerns the
Equi pment Schedul e 2 proceeds to RCSB and is granted insofar as it
concerns the Equipnment Schedule 1 proceeds to Lefac until the
Court decides Lefac's notion for summary judgnent;

2. That Natwest direct its co-counsel to close the
current account which has been the depository of all nonies from
Equi pnent Schedules 1 and 2;

3. That Natwest shall direct its co-counsel, the firm
of Menter, Rudin, Trivelpiece, to transfer all suns relating to
Equi prent Schedule 1 that are currently in the escrow account,
into a new interest bearing account at a Syracuse, New York bank
with a reference of ICS, 88-00478/88-0114 and deposit therein all
future paynents under Equipnent Schedule 1 pending the Court's
adj udi cation of Lefac's notion for summary judgnent;

4, That, pursuant to Bankr.R 7054 and Fed.R Gv.P.
54(b), and there being no just reason for delay, Natwest is
directed to remt to RCSB from the escrow account under the

control of its local counsel all nonthly |ease paynents it has
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been hol ding since June 1, 1988 pursuant to Equi pnent Schedul e 2,
plus the accrued interest with late charges of two percent each
nonth, and the present value of $1,072,800 (the renaining twenty-
four |ease paynents at $44,700.00 per nonth wunder Equipnent
Schedul e 2);

5. That Natwest's request for costs, expenses,
di sbursenments and reasonable attorneys' fees shall be held in
abeyance pending the conclusion of the entire adversary proceedi ng
and the submttal of an appropriate application;

6. That RCSB' s request for reasonable attorney's fees
and costs and disbursenents shall be approved and as the Debtor's
assignee it is entitled to paynment from Natwest under the Master
Lease as incorporated in Equi pnent Schedule 2 upon the submtta
of an application to the Court;

7. That the Commttee's request for the costs and

di sbursenents of the action is denied.

Dated at Utica, New York
this day of Cctober, 1989

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



