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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER
The Court has before it a nmotion by the Oficial
Commttee of Unsecured Creditors ("Chapter I Creditors'
Comm ttee") appointed in the now converted Chapter || case,
requesting this Court to reconsider its Order of July 26, 1994, sua
sponte converting this case fromone filed involuntarily pursuant

to Chapter |l of the United States Bankruptcy Code (Il U S C



§8101-1330) ("Code") to one pursuant to Chapter 7 of the Code.*!
The notion was heard before this Court at Syracuse, New

York on August 2, 1994.

JURI SDI CT1 ONAL STATEMENT

This Court has core jurisdiction of this contested matter
pursuant to 28 U.S.C. 881334(b) and I157(a), (b)(l), (b)(2)(A and
(0.

FACTS

This case was initially filed as an involuntary Chapter
[l on March I, 1994. The Debtor did not contest the involuntary
petition. As of the date of the filing, the Debtor had effectively
ceased operating its customresidential home buil ding business in
the greater Syracuse, New York area.

On June 20, 1994, this Court issued an Order Directing
Status Conference in the Chapter Il case, pursuant to Code 8105 and
Rul es 9014 and 701 6 of the Federal Rules of Bankruptcy Procedure
("Fed. R Bankr.P."). Also on June 20, 1994, a Notice of Status
Conference was served on all creditors by ordinary mail by the
Clerk of this Court. The June 20th Order, as well as the Notice of
Status Conference, advised all interested parties that "the Court

may, for cause shown, sua sponte, order that the case be dism ssed

! The Creditors' Committee was appointed by the United States
Trustee ("UST") on March 8, |994.



or converted to Chapter 7" at the status conference. There is no
dispute that all of the nmenbers of the Chapter Il Creditors'
Commttee are listed upon the mailing matrix filed with the derk
of this Court and presunmably received the Notice.

At the Status Conference held on July 20, 1994, the
Debt or appeared by its attorneys, G ass, Balanoff & Wiitelaw, P.C.,
Mary Lannon Fangi o, Esq. of counsel. Al so appearing were the
United States Trustee by Kevin Purcell, Esq., the Internal Revenue
Service by WIliam F. Larkin, Esq., Assistant United States
Attorney; Key Bank by Hi scock & Barclay, Esqs., Laura Harris, EsqQ.;
of counsel ; Goodfell ow Devel opnent Corp. by WIliamCarrigan, Esq.
and Pooley Dry Wall by Craig N chols, Esq. The Chapter |
Creditors' Commttee, though represented by counsel, did not appear
at the Status Conference.

At the conclusion of the Status Conference on July 20,
[ 994, the Court went on the record in open court,and pursuant to
Code 8l 112(b), sua sponte converted the involuntary Chapter || case

to one pursuant to Chapter 7.

ARGUMENTS
The Chapter |l Creditors' Conmmttee now asks this Court
to reconsider its Order of Conversion.? The Chapter |l Creditors'

2 Since the Order of Conversion was dated July 26, 1994, and

this nmotion was filed by the Chapter |l Creditors' Commttee on
July 27, 1994, arguably the Commttee had no official existence on
the date it filed the notion. See In re Kel-Wod Lunber Products
co., 88 B.R 93, 94 (Bankr. E.D. Vva. 1988). ("[Conversion to
Chapter 7 and the ensuing termnation of the commttee appointed
under Il U S C 81102 ...").




Comm ttee asserts several grounds for reconsiderationinits notion
papers, but the only three urged by it at the argument of the
notion were that it is in a better position than a Chapter 7
trustee to pursue potential clains against the Debtor's forner
principal, who allegedly transferred in excess of $800, 000 of the
Debtor's property to hinself, that the existence of a Chapter 7
trustee will add an unnecessary | ayer of adm nistrative expense to
the estate, and finally that a status conference is not the
procedural or functional equivalent of "after notice and a heari ng”
required by Code 81112(b) in order to effect the conversion of a
Chapter |l case.

Only the UST appeared in opposition to the notion and
asserted that Code 8705 provides for the appointnent of a creditors
commttee in a Chapter 7 case. The UST al so expressed concern that
inlight of the allegations being made by the Chapter || Creditors’
Comm ttee against the Debtor's fornmer principal, it would not be
advisable to return control of the Debtor's remaining assets to

t hat i ndi vi dual .

DI SCUSSI ON

While the initial disclosures regarding the status of the
case were nmade informally in Chanbers, the Debtor did file a Status
Report dated July |5, 1994, which generally indicated that the
Debt or had ceased operations in January |994, and that the Debtor
initially contenplated filing a |iquidating plan.

Fol I ow ng t he in-Chanbers conference, the Court went on



the record and continued the Status Conference. Having concl uded
that the Debtor was non-operational and that it was having
difficulty even in the liquidation of its assets, the Court
converted the case to Chapter 7.° VWiile not specifically
articulated on the record, it is clear that conversion was
warranted on the basis of Code 81112(b)(2) and (3).

The Chapter Il Creditors' Conmttee, which chose not to
attend the duly noticed Status Conference and articulate the
substanti ve obj ections to conversion which they now seek to assert,
asks the Court, on this reconsideration notion, to now exam ne
t hose obj ecti ons.

Initially, the Court does not believe that a party which
has received appropriate notice of a matter before the Court and
chooses not to appear, should be afforded the opportunity to avail
itself of a notion pursuant to Fed.R Bankr.P. 9023 or 9024 unl ess
t here has been a show ng of excusabl e negl ect.

Nevert hel ess, since the Chapter Il Creditors' Conmttee
rai ses procedural objections to the Court's sua sponte Order at a
Status Conference, the Court will address those objections.

There is little doubt that a bankruptcy court, acting
pursuant to Code 8105(a), has the authority to sua sponte dismss

or convert a Chapter || case. See In re 266 Washi ngt on Associ at es,

4 B.R 275, 288 (Bankr. E.D.N.Y.) aff'd sub nomne In re

Washi ngton Assoc., 147 B.R 827 (E.D.NY. 1992); see also In re

® At the argunent of this notion on August 2, 1994, Debtor's

attorney advised the Court that she was unaware, at the Status
Conference, of ongoing efforts by the Chapter |l Creditors’
Conmittee to market the Debtor's remaining assets.



G eene, |27 B.R 805, 808 (Bankr. N.D.Chio |1991) (Congress anended

81 05(a) specifically to overrule In re Gusan Restaurant Corp., 737

F.2d 274 (2d Cr. 1984) which denied the Gusan court's right to
convert a case sua sponte.)?’

The Chapter Il Creditors' Conmttee does not appear to
di spute the existence of the Court's authority to dismss or
convert under Code 8105, but posits that such authority cannot be
exercised within the franmework of a status conference which it
notes is a procedure that is without any statutory basis.”

This Court di sagrees. Code 81112(b) requires that before
a Chapter |l case may be dismssed or converted, except on
application of the debtor, the Court nust afford parties in
interest a notice and hearing. Code 8102(|)(A) construes "after
notice and a hearing"” to nean after such notice as is appropriate
in the particular circunstances and such opportunity for a hearing
as is appropriate in the particular circunstances.” Finally,
Fed. R Bankr.P. 2002(a)(5) requires that twenty days notice of a
notion to convert or dismss a Chapter ||l case be provided to al
creditors. The Court believes that both the statutory and
procedural requirenments were net at the July 20, 1994 Status

Conference. Five creditors (including the UST) saw fit to attend

* Code 8§105(a) was anended in |1 986 by addi ng the sentence "No

provision of this title providing for the raising of an issue by a
party in interest shall be construed to preclude the court from
sua sponte, taking any action ..."

® The Chapter |l Creditors' Conmittee notes that pending

Senate legislation proposes to anmend Code 8105 by adding a
subdi vi si on t hat woul d aut hori ze t he hol di ng of status conferences,
but that dism ssal or conversion of a case is not intended to be
t he subject of such a status conference. (S.540)



t he conference and none of those creditors opposed the Court's sua
sponte action, though they clearly were given the opportunity on
the record to do so.

Adm ttedly, none of the nenbers of the Chapter ||
Creditors' Committee were in attendance at the Status Conference,
al t hough they had been given notice that the Court m ght very well
convert or dismss the case. As the UST points out, if they w sh
to continue their pursuit of the Debtor's fornmer principal, and
they intend to actively nonitor the progress of the case in a
Chapter 7 context, Code 8705 provides them such a statutory basis
to do so.

This Court is not persuaded that this case should be
reconverted to a Chapter ||l posture, once again giving control of
the case to a Debtor who admits that it has neither the desire nor
the nmeans to either reorganize or liquidate itself.®

Accordingly, the Chapter Il Creditors’ Commttee notion,
upon reconsi deration and assum ng arguendo that it had the |ega
capacity to file it, nust be deni ed.

I T 1S SO ORDERED.

Dated at Utica, New York
this day of August, 1994

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge

® "\Wen a corporation is involved the purpose of Chapter |

is rehabilitation. Absent a reasonable anmbunt of assets and a
feasi bly operating business, there is no reason for continuing a
corporate debtor in Chapter II." In re East Coast Airways, Ltd.
|46 B.R 325, 336 (Bankr. E.D.N. Y. 1992) (citations omtted).




