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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Before the Court is an adversary proceedi ng commenced by the Debt or,
Karen L. Kielar ("Debtor") against Rochester Institute of Technology ("R T"),
Sallie Mie Loan Servicing Center ("Sallie Me") and New York State Hi gher
Educati on Services Corporation ("NYSHESC') seeking a discharge from a student
| oan pursuant to 8523(a)(8) of the Bankruptcy Code. (I'N U S. C 88101-1330)
(" Code").

A trial of the adversary proceeding was held at Utica, New York on

Novenber 18, 1993. Following the trial, the Court reserved decision and al | owed



the parties to submt menoranda of |aw on or before Decenber |3, 1993.1

JURI SDI CTI ONAL STATEMENT

The Court has core jurisdiction of this adversary proceedi ng pur suant

to 28 U.S.C. 8§81334(b), 157(a), (b)(1) and (2)(1).

FACTS

The Debtor is a forty year old, divorced nother of two minor
children. She graduated fromR T with a Bachel or of Fine Arts degree in graphic
design in May of 1991. Prior to entering RIT, Debtor had earned an associ ates
degree in computer graphics at Tonpkins/Cortland County Conmunity Coll ege

Wile at RIT, Debtor received sone scholarship noney, incone
contingent student |oans and public assistance. At the tine of her enroll nent
at RIT, Debtor had one daughter, who was then living with her. Debtor's daughter
suffered fromasthma and all ergi es, which appear to have been aggravated during
the tine that Debtor and the child resided in Rochester, New York.

At the time of Debtor's graduation fromRI T in the spring of |99l
she was advised by the Institute that her student |oans approxi mated $I 5,000 to
$l 8, 000 and t hat repayment woul d require sonme $700. 00 per nonth. Debtor had paid
interest only on her income contingent |loans while she was a student at RIT,
al l egedly using the proceeds of other student | oans.

During the sumer of 1991, Debtor applied for work at Cornell
University ("Cornell™) in Ithaca, New York and actually began work i n Novenber
of 1991 as a "copy preparation specialist”. Her starting salary at Cornell was

$7.56 per hour.

! RIT never appeared in this adversary proceeding and at the

trial the Court granted Debtor's oral notion for an order by
default, discharging all debts due and owing to RIT. An Oder to
that effect was entered on Decenber 16, |[993. Wth regard to
Sallie Mae, Debtor failed to provide an affidavit of service of the
summons and conpl ai nt on said defendant, and, therefore, the Court
is wthout any personal jurisdiction over Sallie Me.



In February of 1992, while pregnant with her second child, Debtor
applied for and received a consolidation loan from Sallie Me, which |oan was
guaranteed by NYSHESC. Debtor then paid off some of her pre-existing student
| oans with the proceeds. As of July 1993, the bal ance due on the consolidation
| oan was $22, 940. 00. ?

At the time of trial, Debtor was still enployed by Cornell, earning
approximately $9.50 per hour, and working approxinmately 40 hours per week
Debt or has applied for at | east one other position at Cornell since Novenber of
1 991 ; however, at the tinme of the interview, she was suffering frompneunonia and
was unable to attend. Debtor anticipated a possible 2% pay raise in July |994.

Debtor currently is receiving public assistance for housing (Section
8 HUD housing), child care, school |unches and baby formula ("WC'). As Debtor's
wages i ncrease, the amobunt of her rent subsidy decreases.

Debtor incurs significant nedical expenses due to the asthmatic
condi tion of herself, as well as her two children, and at the time of trial, she
was not eligible for full Medicaid coverage

Debtor testified that at the ti me she obtai ned the consolidation | oan
from Sallie Mae, she knew she would be unable to nake the m ni mum paynents of
$400. 00 per nonth, which at that tinme would have consuned her entire bi-weekly
paycheck. Debtor obtained two six nonth defernents on the Sallie Mae |oan
foll owing February 1992, but upon expiration of the defernents, she did not
attenpt to renegotiate the terns or repaynent period since she understood that
t he $400. 00 nonthly payment was the m ni mumshe could pay. At that time, Debtor
chose to file a voluntary petition in bankruptcy pursuant to Chapter 7 of the
Code. The filing actually occurred on April 30, 1993. The student | oans
conprised al nost |1 00% of her unsecured debt ($32, 330 of $33,366 |isted unsecured
debt).

Debtor testified that she has not sought a better paying position out
of the Ithaca/Cortland, New York area primarily due to the nedical condition of

her ol dest daughter, as well as the fact that while enployed at Cornell, she is

2 Though the record is devoid of proof as to how NYSHESC
becane the obligee on the Sallie Mae | oan, Debtor does not dispute
that her present student | oan debt is owed to NYSHESC



able to take a liberal amount of tine off to keep appointnments at the various
publ i c assi stance agenci es and physicians' offices.

Finally, Debtor is not receiving any support for either child at
present, though apparently the father of her oldest child is subject to an
exi sting order of support. She believes that the statement of incone and
expenses she filed with the Chapter 7 petition understates her actual expenses,
and she will shortly need a new car since the |1 979 Ponti ac she drives daily sixty
mles round trip between Cortland and |Ithaca, New York, has an odoneter reading

of 148,000 m es.

ARGUMENTS

Debt or contends that she shoul d be granted a di scharge of her student
| oan debt pursuant to Code 8523(a)(8) because if she is required to repay such
debt, it will inmpose undue hardshi p upon her and her children. She points to the
fact that she is barely naki ng ends neet at present and woul d be unable to do so
were it not for various public assistance prograns in which she and her children
are enroll ed. She asserts that her current level of income is not likely to
increase significantly in the foreseeable future, and her fam |y situati on nakes
it virtually inpossible to obtain better paying enpl oynent el sewhere. Finally,
Debtor posits that the NYSHESC, or nore appropriately Sallie Mae, never
counsel l ed her as to the anount of the | oan versus her ability to repay it based
upon anti ci pated incone.

NYSHESC argues that Debtor has never nade a good faith effort to
repay any portion of her consolidation | oan, even though she did request and was
granted two six nonth defernents in repaynent. It further asserts that Debtor
has made no reasonable effort to seek out the best avail abl e enpl oynent, argui ng
sinply that her children's nedical condition prevents a relocation out of the
Ithacal/ Cortland, New York area. Finally, NYSHESC contends that Debtor's sole
nmotivation in filing a Chapter 7 bankruptcy petition was to avoid repaynment of
her student |oans as evidenced by the fact that these |oans conprise
approxi mately 1 00% of her outstanding debt, and that given the relatively short

time between the receipt of the loan and the date of filing, she has failed to



establish any "certainty of hopel essness” that she will be unable to repay the

debt .

DI SCUSSI ON

There is no dispute that within the Second Circuit, a bankruptcy
court rmust approach the dischargeability of a student |oan pursuant to Code
§523(a)(8)(B) fromthe perspective of the three prong test announced by t he Court
of Appeals in Brunner v. New York State Hi gher Eduction Services Corp., 83l F.2d

395, 396 (2d Cir. 1987).

The test provides that a debtor seeki ng a Code 8523(a) (8)(B) hardship
di scharge nust prove (I) that the debtor cannot mai ntain, based on current incone
and expenses, a "mnimal" standard of living for herself and her dependents if
forced to repay the loans; (2) that additional circunstances exist indicating
that this state of affairs is likely to persist for a significant portion of the
repaynent period of the student |oans; and (3) that the debtor has nmade good
faith efforts to repay the | oans.

Sonme factual simlarities exist between Marie Brunner and the Debt or
herein. The Second Circuit Court of Appeals noted that Brunner had failed to
present evidence "indicating a total foreclosure of job prospects in her area of
training". 1d. at 396. Here the Debtor has, in this Court's opinion, failed to
present evidence indicating that her enploynent at the time of filing was the
best available to her, given the level of her education. Brunner filed her
bankruptcy petition only ten nonths after her college graduation and only one
month after the date on which her first | oan paynment cane due. The Debtor here
filed her petition approximtely two years after her col |l ege graduati on and from
the evidence, it appears that the petition was filed on the heels of the
expiration of Debtor's second repaynent defernent.

A nore factually simlar case was that which confronted forner

Bankruptcy Judge Edward Hayes in In re Harris, 103 B.R 79 (Bankr. WD.NY

1989). In the Harris case, the debtor had graduated from college with a
bachel ors degree in econonics, but later, unable to find work in her chosen

field, conpleted a one year course in respiratory therapy, and obtained



enpl oynment as a respiratory practitioner. M. Harris was a single nother, tw ce
divorced, with three mnor children, and expecting a fourth at the time of the
bankruptcy filing. She filed her petition after receiving one defernment on her
student | oans, but w thout seeking to renegotiate same, which |oans conprised
approxi mately 86% of her total schedul ed debt.

Unli ke t he Debt or herein, however, Harris appeared to have suffi ci ent
i nconme to support herself and her children while maki ng paynents on her student
| oans. During the repaynent period, Harris apparently purchased a new car,
repaid famly nmenbers debts as well as a credit union | oan

Judge Hayes concluded that as Harris had the financial ability to
support her famly and still repay the |oan, she should be denied a discharge
fromthe student |oan debt because she had failed to nake a show ng of a good
faith effort to repay. He noted also that "But for the student loans, it is
doubtful that she would be in bankruptcy at all.”™ 1d. at 82

Wiilethere are factual simlarities between this Debtor, Brunner and
Harris,the dissimlarities suggest that factually neither case is dispositive
here. Here the equities would seemto wei gh nore heavily in the Debtor's favor.
There is little dispute that while the Debtor sought no additional deferments in
repaynent, nor any renegotiation of paynments, she was financially incapable of
supporting her children and repaying the loans in any significant increnents,
t hus rendering such renegotiation or further defernment an exercise in futility.
Debtor is portrayed as a single nother, trapped in a near poverty |Ievel
envi ronnent, whose day begi ns before sunrise and ends well beyond sunset. She
appears to be a woman who struggles daily just to nmake ends neet, doing so only
after receiving various fornms of public assistance, allegedly with little or no
prospect for a brighter future. Wen questioned by NYSHESC as to what efforts
she has nade to seek a better paying position, she responded that assum ng such
positions even exi st, the non-nonetary benefits of being enpl oyed by Cornell far
outwei gh any increase in salary that m ght be found in enpl oynment el sewhere.

In addition to establishing an inability to nmaintain a m ninal
standard of living if forced to repay the | oans, however, the Debtor al so has the
burden of showing that there are additional circunstances which are likely to

persist for a significant portion of the repaynent period and which would



negatively inpact on her ability to neet her |loan obligations. This Court nust
be m ndful of the conclusion of the Second G rcuit Court of Appeals in Brunner,
supra, 831 F.2d at 396, "The further showi ng required by part two of the test is
also reasonable in light of the clear Congressional intent exhibited in
8§523(a)(8) to make the discharge of student |oans nore difficult than that of

ot her nonexcepted debt." (enphasis supplied)

During the repaynent period, the Debtor will continue to have the
responsibility for providing for health coverage for herself and her two m nor
chi | dren. Apparently, her current position at Cornell affords her a certain
anount of flexibility to see to the famly's nedical needs. However, that fact
al one does not convince this Court by a preponderance of the evidence that there
are no better paying positions el sewhere to which she m ght successfully rel ocate
her famly and that on that issue she has failed to sustain her burden of proof.
She sinply has nade no cogni zable effort to find better paying enploynent in her
career field, albeit outside the Cortland/Ithaca, New York area, that would
dermonstrate to this Court that her enpl oynent opportunities are, indeed, limted
and that her current financial situationis likely to continue, naking repaynent
difficult.

Nor has she denponstrated a good faith effort to repay the student
loan, as required by the third prong of the test applied in Brunner. It is
undi sputed that she obtained in excess of $20,000 in student |oans to obtain a
Bachel or of Fine Arts degree. That at the ti me Debtor obtai ned the consolidation
loan fromSallie Mae, she knew, given her current incone and expenses, she woul d
be unable to repay it. That, in reality, she has nade no good faith effort to
repay the | oan because she has chosen to accept enploynent that is inadequate to
even enabl e her to neet the day to day financial needs of her famly. While the
Court is synpathetic to the Debtors' plight, it must conclude that she, and she
alone, is the architect of that plight.

Having failed to neet either the second or the third prong of the
Brunner test, and having evidenced anintent to file a bankruptcy petition solely
to di scharge the student |oan obligation, it is

ORDERED t hat the relief sought in the conpl aint herei n as agai nst New

York State Hi gher Education Services Corp. is denied, and the conplaint is



di sm ssed

Dated at Utica, New York
this day of | 994

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



