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Hon. Stephen D. CGerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER
The Court considers herein three fee applications filed
inthis Chapter 13 case by David H Cohen, Esq. ("Cohen"), Debtor's
att or ney.
The first fee application was filed on June 30, 1995, and
was schedul ed for argunment before this Court in Binghanton, New

York on August 14, 1995. That application sought total fees of



$2, 500 which covered February 6, 1995 through June 26, 1995."°

The second application was filed Novenber 17, 1995 and
was schedul ed for argunment before this Court at Binghanton, New
York on Decenber 11, 1995. The second application, which includes
all of the hours reflected on the first application plus additional
hours consuned t hrough Decenber 11, 1995, seeks approval of a fee
of $1,160 allegedly paid to Cohen pre-petition, plus an additional
award of $4,500.° It is not entirely clear if Cohen seeks two
separ at e awards of $2500 and $5660, respectively, or a single award
of $5660.

On January 22, 1996, Cohen filed two nore notions, one
seeking additional attorney fees of $1,332.50 for the period
11/ 15/ 95 through 1/18/ 96 and the second requesting paynent out of
t he funds held by the Chapter 13 Trustee in the event the case was
di sm ssed. Those notions were scheduled for the Court's notion
cal endar at Bi nghanton, New York on February 12, 1996. There was

no opposition to any of the fee applications.

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 28 U.S.C. 881334(b), 157(a),(b)(1) and (b)(2)(B)

! The actual time records attached to the first application

i ndi cate fees and di sbursenents of $5,735, with total pre-petition
paynments of $1,160, |eaving a balance allegedly due of $4,575.

> The actual tine records attached to the second application,

inclusive of the time reflected on the first fee application,
i ndi cate fees and di sbursenments of $7, 357.50.



FACTS AND ARGUMENTS

A review of the docket of this Chapter 13 case indicates
that it was filed on April 26, 1995 and since that date the Debtor
has filed four separate Chapter 13 plans wthout obtaining
confirmation. The primary objectant to Debtor's various plans has
been the I nternal Revenue Service ("I RS"), which contends generally
that the proposed Chapter 13 plans do not provide sufficient
paynents to satisfy its clains in full as required by 8§1322(a)(2)
of the Bankruptcy Code (11 U. S.C. 88101-1330)("Code"), and that
Debtor's proposed allocation of his allegedly involuntary paynents
to the IRS pursuant to any such planis contrary to prevailing case
| aw. °

A review of Cohen's fee applications indicates that heis
chargi ng $150 per hour for out of court tinme; $200 per hour for in
court time; and, $30 per hour for paral egal tinme. Wen travelling,
bet ween Bi nghanton, New York and Utica, New York, Cohen bills at
one half his hourly out of court rate or $75 per hour.

Debtor's Chapter 13 petition indicated total assets
val ued at $185,441 and total liabilities of $307,332. It appears
that he intends to fund his Chapter 13 plan with inconme derived,
primarily, from the sale of his forner insurance business. As
i ndi cated, Debtor has been unsuccessful in confirmng a plan to

date.*

® vjections to plan confirmati on have al so been interposed by

Debtor's fornmer spouse, Catherine C. MKenzie.

of

* On February 12, 1996, the Court orally denied confirmation
the Third Amended Plan and ordered a disnissal of Debtor's



DI SCUSSI ON

Lest there was ever any doubt, Congress in enacting the

Bankrupt cy Reform Act of 1994, specifically enpowered a bankruptcy

court to, sua sponte, "award conpensation that is less than the
anount of conpensation that is requested”. See Code 8330(a)(2)
amended effective Cctober 22, 1994. Thus, the absence of party in
interest objection to |l egal fees requested in a bankruptcy case is
not an inpedinent to the Court's independent review of that
request.

In its significant revision of Code 8330, Congress
delineated certain factors which a bankruptcy court shall consider
inreviewwng a fee application. See 8330(a)(3)(A). Perhaps nost
significant anong the factors set out in the anendnents to the
statute is found in subsection (a)(3)(C, "whether the services
were necessary to the admnistration of, or beneficial at the tine
at which the service was rendered toward the conpl etion of, a case
under this title". Fromthe foregoing, it is clear that not al
prof essi onal services rendered i n bankruptcy cases are conpensabl e
sinply because they have been rendered in good faith.

As Bankruptcy Judge JoAnn C. Stevenson pointed out in the
case of In re Copeland, 154 B.R 693 (Bankr. WD.Mch. 1993) at

page 704,
"It is inportant that debtors in bankruptcy
have conpetent, qualified counsel, and it is

equal ly inmportant that counsel be fairly and

Chapter 13 case.



reasonably conpensated. In the vast majority
of Chapter 13 cases, this court therefore
allows the fees requested in full. But in a
time when the bankruptcy systemis generally
perceived as serving the interests of
bankrupt cy professionals at the expense of the
debtors and creditors the system was designed
to serve, this Court will not allow the fees

of professionals to exceed reasonable limts."

Wiile the Court does not suggest that attorney fees
shoul d be artificially capped in a Chapter 13 case, the Court does
believe that there is generally a range of fees in Chapter 13 cases
filed within this District which do not invite specific scrutiny by
this Court. Needless to say, the fees sought herein by Cohen far
exceed that acceptabl e range.

The instant Chapter 13 case was filed on April 26, 1995
and was rapidly approaching its first anniversary wthout a
confirmed plan when the Court orally dism ssed the case. The case
has basically resolved itself into a legal tug of war between a
Debtor with significant pre-petition tax liability and the IRS.
The Debtor had filed four Chapter 13 plans in an effort to deal
with his tax liability within the paranmeters of the Bankruptcy
Code. Additionally, he has objected, unsuccessfully, to the nature
of the IRS clainms. (See Menorandum Deci sion, Findings of Fact,
Concl usi ons of Law and Order dated Novenber 6, 1995) (" Novenber 6th

Deci sion") . To a lesser extent, Debtor had been required to



respond to objections filed in opposition to one or nore of his
Chapter 13 plans by his forner spouse, Catherine C. MKenzie.

The tinme records subnitted by Cohen appear to accurately
support the fees requested, but that does not end the Court's
i nqui ry when one considers the nandate of Code 8330(a)(3)(C. In
considering the value of services vis a vis their benefit to the
estate, it nust be kept in mnd that not every individual nmay be
eligible for Chapter 13 relief. Despite the best efforts of
counsel, confirmation of a Chapter 13 plan in accordance wi th Code
881322 and 1325(a) nmmy be unattai nabl e. At some point in the
process, bankruptcy counsel recognizes the legal if not the actual
inability of his or her clients to confirm a plan. Beyond t hat
poi nt, counsel's services should not be conpensated. This Court

thinks it became apparent that the case sub judice was one which

was i ncapabl e of reaching a confirned plan, certainly froma | ega
per spective sone tinme ago.

On February 12, 1996, the Court orally denied
confirmation of Debtor's Third Amended Plan due primarily to its
| ack of conpliance with Code 81322(a)(2) and dism ssed the case
pursuant to Code 81307(c)(1). The legal inpedinent presented by
Code 81322(a)(2) has been known to Cohen in this case for several
nonths. |In fact, prior to the Court's Novenber 6th Decision, Cohen
indicated that if Debtor was unable to effectively "strip” the IRS
secured claim it was doubtful that Debtor could propose a
confirmable plan. (See Novenber 6th Decision at page 4).

Thereafter, and in spite of the Court's rejection of

Cohen's argunents in support of Debtor's Objection to the IRS



clainms, he filed two nore anended plans which were essentially
mrrors of one another insofar as the IRS was concerned. The
benefit of those services to this Debtor's estate or the Debtor
individually at the tine they were rendered, is very questionabl e.

Under all of the foregoing circunstances and t he mandat es
of Code 8330(a)(3)(B), this Court will approve the pre-petition
paynents to Cohen in the sumof $1, 160. See Code §8329.
Additionally, the Court will approve $2,500 for services rendered
between April 26, 1995 and Novenber 5, 1995, recognizing that while
such an award does not enbrace the so-called "l odestar" approach,
it does fairly conpensate Cohen within the range of fees for
simlar Chapter 13 cases filed within this District. The award of
$2,500 shall be paid by the Chapter 13 Trustee fromthe funds which
he presently has on hand pursuant to 81326(a)(2) and prior to the
actual entry of an order dismssing this case.

I T 1S SO ORDERED.

Dated at Utica, New York
this 22nd day of February 1996

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge



