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Hon. Stephen D. CGerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER
Before the Court is the Sixth Application of N xon,
Hargrave, Devans & Doyle ("Nixon") for an award of interim
conpensation and rei nbursenent of expenses ("Sixth Application").
Ni xon was appoi nted as Debtor's special litigation counsel pursuant
to an Order of the Court dated April 15, 1992. The initial order
of appoi ntnent provided that N xon woul d represent the Debtor in

connection with "tax assessnent reduction proceedings, litigation



and/or arbitration of disputes wth <certain of Debtor's
construction contractors and/or subcontractors together wth
regul atory matters, on behalf of the Debtor."” (See Order of Apri
5, 1992)

The Sixth Application covers the period April 1, 1994
t hrough Septenber 30, 1994 and seeks $63,461.00 in fees and
$4,993.11 i n rei mbursenent of expenses. The Application is divided
into six nonetary conmponents representing distinct tasks undertaken
by N xon during the six nmonth period.

The Si xth Application appeared on the Court's cal endar at
Utica, New York on Decenber 6, 1994 and while there were no
obj ections, the Court adjourned the hearing to Decenber 13, 1994 to
permt a menber of N xon to appear and respond to inquiries from
the Court regarding N xon's representation of the Debtor relative
to negotiations and litigation wth N agara Mhawk Power
Corporation ("N MJ').

Fol l owi ng an appearance by Robert L. Daileader, Jr.,
Esq., on behal f of Ni xon, at the Decenber 13, 1994 notion term the
Court approved a partial fee of $13,747.25 together wth
rei nbursenent of expenses in the sum of $4,993.11, but reserved
deci sion on the balance of the Sixth Application pending further

review by the Court.

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 28 U.S.C. 881334(b), 157(a)(b)(1) and (b)(2)(A).



DI SCUSSI ON

The Court, in the exercise of its independent duty to
eval uate attorneys fees, has inquired into N xon's involvenent in
what is described in the Sixth Application as negotiations with
NIMO "on issues relating to the Power Sales Agreenent and in
connection with the adversary proceedi ngs between the Debtor and
Ni agara Mohawk ari sing out of the Power Sal es Agreenent." See 114A

of the Sixth Application. See alsoInre S.T.N. Enterprises, Inc.,

70 B.R 823, 831 (Bankr. D.Vt. 1987).

At the Decenber 13, 1994 notion term N xon and Debtor's
general bankruptcy counsel, Menter, Rudin & Trivelpiece, P.C
("Menter"), advised the Court that Nixon's role in connection with
the Power Sales Agreenent dispute was confined generally to
exploring a negotiated a settlenent with NIMJO s attorneys while
Menter noves ahead with the adversary proceeding involving the
Power Sal es Agreenent in anticipation of an early trial date. Both
attorneys stressed the i nportance of the ongoi ng negotiations with
NI MO whil e the adversary proceeding i s pending.

What the Court found troubling initially was the
di scl osure that Ni xon rather than or in addition to Menter was in
effect representing the Debtor in its dispute with NIMO over the
threatened termnation of the Power Sales Agreenent. As a result
of the information provided to the Court on Decenber 13, 1994, it
now appears that while Menter is actively representing the Debtor

in the pending adversary proceeding versus NM) N xon is



apparently negotiating behind the scenes with NNMOin an effort to
resolve the litigation. Wile such a role is an admrable one,
particularly if it brings about an early termnation of the
l[itigation, it appears to the Court that N xon's role as a behind
the scenes negotiator is beyond the scope of its authority and
| eads to perhaps a |ogical conclusion that either Menter or N xon
shoul d renove thenselves from the N MO dispute since it appears
that this Chapter 11 case can neither afford nor justify two | aw
firmse acting in effect as co-counsel in dealing wth the Power
Sal es Agreenent litigation.

The Court notes that N xon's expanding role in this case
was chal | enged previously by the Oficial Creditors Committee in
connection wth its representation of the Debtor in reviewng a
proposed partnership agreenment which agreement was touted as
enabling Debtor to file a consensual plan of reorganization. (See
Order Authorizing Expansion of Scope of Enploynent of Special
Counsel, dated January 7, 1994.) In addition, on June 30, 1993
Ni xon had obtained an earlier order authorizing it to undertake
adm ni strative proceedings before the Federal Energy Regulatory
Comm ssion ("FERC') on the Debtor's behal f.

Areviewof the initial Application and O der appointing
Ni xon in this case as "Special Litigation Counsel”, as well as the
subsequent Orders expending that authority, would not appear to
include within its anbit, services of a nature now bei ng provided
in connection with Debtor's dispute with NIMO unless one were to
assunme that the pending litigation sonmehow falls into the generic

category of "regulatory matters”. The Court concludes that it does



not .

It is sonmewhat puzzling why N xon, which on two prior
occasi ons had sought an expansion of its appointnent by Court
order, would commt itself to representation of the Debtor in the
Power Sales Agreenment litigation wthout seeking a simlar
clarification or expansion of its authority.

Thi s Court concl udes that Ni xon exceeded the scope of its
appoi ntment when it entered upon a representation of the Debtor
simul taneously with Menter inits Power Sales Agreenent |itigation
with NIMO.  As a result, this Court will disallow all of N xon's
time fromand after August 1, 1994, the date on which the adversary
proceedi ng was commenced by N MO seeking a declaration that the
Power Sal es Agreenent has been term nated. Such disallowance wl |
be limted to those hours which the Court identifies as involving
services related to the adversary proceeding. However, where
Ni xon's tine entries are "lunped” to include disall owed services as
well as other unrelated services, the Court wll disallow the
entire time bl ock.

Upon revi ew of the contenporaneous tinme records provided
by N xon during the period August 1, 1994 through Septenber 27
1994, the Court identifies 38.25 unauthorized hours, all of which
were billed by Robert L. Daileader, Jr., Esq., at rate of $240.00
per hour for which conpensation will not be allowed. Thus, the
Court reduces the request of $49, 713.75 by $9, 180. 00 and al | ows t he
bal ance of $40,533.75 in addition to the anounts previously
approved by the Court on Decenber 13, 1994.

I T 1S SO ORDERED.



Dated at Utica, New York

this day of

STEPHEN D. GERLI NG
Chief U S. Bankruptcy Judge



