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The Court again has before it for review the Application for
Al l owance of |InterimConpensation ("Fee Application") of Robert E. Barton, P.E
and Bi bb and Associ ates, Inc. ("Bibb") collectively, the Exam ner in this Chapter
11 case.

The instant Fee Applicationis the fifth filed by the Exam ner since
its appointnent by an Order dated April 3, 1992.

The Fee Application was duly noticed to creditors and appeared on
this Court's motion cal endar on March 16, 1993. Witten objections to the Fee
Application were filed by the Federal Deposit Insurance Corp. ("FD C') and the
Debt or.

At the hearing, appearances were noted by the Examiner and the two
objectants, as well as the United States Trustee ("UST") and Hudson Engi neering

Co. ("Hudson") an unsecured creditor

JURI SDI CTI ONAL STATEMENT

This Court has core jurisdiction of this contested matter pursuant

to 28 U.S.C. §81334(b) and 157(a), (b)(1) and (2)(A) and (B).

FACTS

Factually, little has changed fromthe perspective of this Court's
consi deration of the Exaniner's fifth Fee Application since the Court issuedits
Menor andum Deci si on on the Exanminer's fourth Fee Application on December 28

1992.

ARGUMENTS

The FDIC s objection to the fifth Fee Application contends that it
has been made wi thin the 120 days prohibition of Code 8331, that the Exami ner is
utilizing half-hour increments in generating contenporaneous time records in

violation of Local Rule 17(a)(4), thus leading to an excessive anount of



al l egedly conpensable tine; that the Examiner increased its hourly rates on
January 1, 1993 to i nclude "overhead" contrary to the Court's Menorandum Deci si on
of Decenber 28, 1992; that the Court should reconsider its allowance of the
Examiner's travel tine at the full hourly rate. Additionally the FDI C objects
to certain of the Exam ner's disbursenents and asserts that the Exam ner failed
to heed this Court's warning contained in its Decenber 28th Menorandum Deci si on
that this case may be unable "to absorb the Examiner's fees at the current
| evel s".

The Debtor supports the objections of the FDIC generally, but
contends further that the Exam ner is acting beyond the scope of its authority
and is guilty of inconpetence with regard to the NOx wat er systemwhich al |l egedly
cost the Debtor a significant |oss of revenue.

Finally, the Debtor contends that the Exam ner has devoted a
di sproportionate nunber of hours to discussions with Hudson and its affiliates.
Hudson is the holder of the largest disputed claimagainst the Debtor.

The Exam ner's Response to the objections of the FDI C and t he Debt or
asserts that the volune of work perforned by the Exanminer in this case warrants
fee applications nore frequently than every four nonths; that within the period
covered in the fifth Fee Application, the Exam ner has negotiated a settl enent
with a previously term nated contracting firmthat will net the estate at | east
$200,000; that billing increnents of one-half hour reflect tinme actually
expended; that the increase in hourly rates as of January 1, 1993 was not an
i ncrease to conpensate the Exam ner for overhead; that the Examiner in fact
utilizes travel tinme to performactual services, a concept that was known to and
approved by all of the parties at the tinme of the Exam ner's appoi ntnent.

Wth regard to the critique of its expenses, the Exam ner asserts
that it has made every effort tolimt those expenses by having a representative
live at the site of Debtor's plant and arranging for air travel as cheaply as the
case warrants, but that nmany matters occur on short notice precluding the

pur chase of guaranteed non-refundable airline tickets.

DI SCUSSI ON



For the second tine in less than six nonths the Court finds itself
issuing a witten decision on a fee application filed by the Exam ner follow ng
obj ection by the Debtor and the FDI C

While certain factual allegations, if established through conpetent
proof in an evidentiary hearing, m ght induce the Court to limt conpensation of
t he Exam ner, no such hearing has been demanded by any of the parties and, thus,
the Court is left with conflicting allegations as to the benefit derived by the
Debtor from the Exam ner's services.

Both the FDIC and the Debtor call the Court's attention to its
Menor andum Deci si on of Decenber 28, 1992 which it is alleged contained a caveat
fromwhich the Exami ner has failed to take direction in reducing the nagnitude
of the services it has continued to render to the Debtor

A reading of the Court's Decenber 28, 1992 Menorandum Deci sion,
however, shoul d | ead one to the conclusion that its caveat was prospective rather
than retrospective, and a substantial portion of the services for which the
Exam ner seeks conpensation herein, were rendered prior to Decenber 28, |992

It is not apparent, to this Court, that the Exam ner is continuously
acting beyond the scope of its appointnent and this Court finds repugnant a
procedure by which a professional is permtted to render services which are
apparently within scope of its existing authority only to have its fee request
strenuously attacked because parties in interest assert, utilizing hindsight,
that such services are questionably beyond the scope of that authority.

What the Court suggested to the parties, by way of its Decenber 28,
1992 Menorandum Deci sion, was that they might "wi sh to consider a nodification
of the ongoing role of the Examiner in this case". Attacking the fee
applications of the Exami ner after the services have been rendered is not an
appropriate method of prospective nodification

The Court wll note that the Examiner is continuing to charge
duplicatively for internal conferences between Barton and Lei nbach, which the
Court finds inappropriate and thus, the Court will disallow the passive hours
incurred by Barton in such conferences by denying conpensation for 11.5 hours @
$100. 00 per hour and 19.5 hours @$110.00 per hour or a total of $3,295.00. See
In re Adventist Living Centers, Inc. 137 B.R 692, 697 (Bankr. N.D.11l. 1991).




As to the remai nder of the criticisnms, the Court will, for purposes
of this fifth Fee Application, accept the Exami ner's contention that its billing
increnents reflect actual tinme expended, and that the increase in its hourly
rates as of January |, 1993 while in part an overhead adjustnent, did not require
the prior approval of this Court.

The Court also notes that Barton's recap of his hours reflects a
total of 405.50 while the contenporaneous tine records support a total of 399
hours. Adjusting the difference @ $100.00 per hour results in a further
reduction of Barton's fee request of $650.00." Wth regard to Leinbach, his
recap i ndicates total hours of 440 hours while the contenporaneous tine records
reflect a total of 430.50 hours. Adjusting that difference @ $48. 00 per hour
results in a reduction of $456. 00.

Finally, the Court finds nonerit tothe objections to the Exam ner's
airfare or the "Resident Rent/Uilities" expense for which reinbursement is
sought. The Court finds the Exam ner's explanation for both itens acceptable.

Thus, the Court will approve conpensation to the Exam ner of its
fifth Fee Application in the sum of $61,746.00 and wll further approve
rei mbursenents of expenses in the sum of $9, 619. 65.

IT IS SO ORDERED

Dated at Utica, New York
this day of May, 1993

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge

! Wiile the Court acknow edges that this adjustment might result in a

di sal | owance of some Barton hours previously disall owed under the "conference"
anal ysis, the Court has neither the tine nor the inclination to conduct an "in
depth" analysis in an effort to determ ne why the recap total is at odds with

t he cont enporaneous tinme record total



