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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER
The Court has before it the Application of Robert E. Barton P. E. and
Bi bb and Associates, Inc. ("Bibb"), the Exam ner in this Chapter 11 case, seeking
Interim Conpensation ("Fee Application"), for the period Septenber |, 1992
t hrough Cctober 30, 1992. 1In addition, the Court considers the Application of
the Exanminer's Attorneys, H nnan, Howard & Kattell, Esqs. ("HH&"), al so seeking

interim conpensation ("Fee Application") for the period July I, 1992 through



Cctober 30, 1992. Both the Exam ner and HH&K have been duly appoi nted pursuant
to prior Orders of this Court.*’

Bot h Fee Applications were duly noticed to creditors and appeared on
a notion calendar of this Court at Utica, New York on Decenber |5, |992.

Prior to the hearing date, an Objection to the Fee Application of
HH&K was filed by the Federal Deposit Insurance Corporation ("FD C"). 2
Additionally, Debtor's counsel filed an Objection to the Fee Application of both
Bi bb and HH&K.

At the hearing, additional appearances were noted by the United
States Trustee ("UST') and Hudson Engineering Co. ("Hudson"), an unsecured
creditor.

JURI SDI CTI ONAL STATEMENT

This Court has core jurisdiction of this contested matter pursuant

to 28 U.S.C. 8§81334(b) and 157(a), (b)(l) and (2)(A) and (B).

FACTS

Bi bb has continued to function as Examner in this case at all tines
since approval of its appointnent on April 3, 1992, and the current Fee
Application is the fourth interim application filed by Bibb. Bi bb has been
previously awarded fees totalling $220,309.50 by this Court.

HH&K has |i kewi se served as counsel to Bibb at all tines since its
appoi ntment pursuant to an Order dated April 3, 1992. This is HH&' s second
interimapplication. Previously HHRK was awarded a fee of $4l,534.50.

It appears that the only objection interposed to a prior interim

! Wiile there is no direct statutory authority which authorizes the

retention of a professional to represent an exam ner appoi nted pursuant to
§1104 of the Bankruptcy Code (11 U.S.C. 88101-1330) ("Code"), bankruptcy
courts have relied on their general authority found in Code 8105 to award
conpensation to such professionals. See In re Tarkowski, 104 B.R 828, 830
(Bankr. E.D.Mch. 1989).

2 The FDIC bjection is entitled "Cbjections to Application for
Al | owance of Interim Conpensati on For Exam ner and Exam ner's Counsel "
however, the focus of the Cbjection is the application of HHK



application was an objection by Debtor to Bibb's first interimapplication.

ARGUMENTS

The Obj ection of FDIC can be general ly sunmari zed as cont endi ng t hat
HH&K exceeded its role as counsel to Bibb in that it actively participated or
attenpted to actively participate in matters invol ving the New York State Public
Servi ce Conmi ssion ("PSC'), which had threatened to term nate a "power purchase
agreenent” between the Debtor and its primary custoner, N agara Mhawk Power
Cor porati on.

The FDI C contends that such participati on by HH&K exceeded t he scope
of its representation of Bibb and that it was tinely advised in that regard by
the FDIC. Additionally, the FDI C objects to a specific nunber of hours for which
HH&K seeks conpensation expended in the preparation of HH&' s and Bibb's Fee
Appl i cations.

The Debtor's Objection appears to be focused on what it alleges to
be the failure of Bibb to properly adm nister a construction contract which
provi ded for certain work to be perforned at the Debtor's co-generation facility
in Canton, New York.

Debt or asserts that Bibb's all eged shortconmings led directly to the
construction contract exceeding its estimated cost to the Debtor by approxi mately
one mllion dollars and to the contractors's abrupt suspension of work on the
proj ect.

Both the UST and Hudson appear to defend HH& and Bi bb. The UST
asserted that the contractor whose activities Bibb was to all egedly oversee was
"forced"” upon Bibb by the Debtor and the FDIC and that Bi bb was concerned with
the contractor's ability to performfromthe outset. Hudson argues that were it
not for HH&K' s efforts, the PSC nay very well have term nated the Debtor's power
purchase agreenent since neither Debtor nor its Special Counsel appeared to be
actively opposing the PSC s threatened action.

HH&K, in its defense and that of Bi bb, postures that with regard to
the PSC, it acted out of necessity when it appeared that a noi se abatenent

deadl i ne i nmposed on the Debtor by the PSC was about to conme and go unopposed,



which would indirectly result in the |l oss of Debtor's major source of revenue.

HH&K defends the fees incurred in the preparation of its Fee
Application and that of Bibb by asserting that Bibb was unfamliar with the
proper procedure to be utilized in preparing its Fee Application and that a
menor andum of | aw submitted in connection with the Bi bb Application was intended
to present the Examiner's position as to the proper standard of review by the
Court.

As to Bibb's conduct in overseeing the construction contract, HH&K
argues that cost estimates were i ncreased due to the "crises"” created by Debtor's
lack of attention to the PSC matter and the fact that the contractor was
constantly updating its repair estinates. HH&K contends that the contractor
st opped work because it wasn't being paid by the Debtor

Finally, HH&K and Bibb assert that their fees are entitled to a
"priority" over the secured claimof the FDI C and the fees of Debtor's counsel
They point to an Order of this Court dated March 27, 1992, which provided "that
the Exam ner's fees and expenses, as ultimately allowed by the Court under 11
U S.C 8330, shall beentitledto priority over Lender's security interest in the

Debtor's assets pursuant to 11 U S. C. 8364(d)."

DI SCUSSI ON

Wil e Bi bb was appointed as Examiner in this case, it nust be kept
inmnd that it has never been the intention of the parties that Bi bb's function
be imted by strict adherence to Code §1104(b), which inposes upon an exam ner
the functions of investigating fraud, dishonesty, inconpetence, m sconduct
m smanagenent or irregularity in the managenent of a debtor's affairs.

Bibb's primary role in this case was to assune the operational
control of the Debtor's co-generation facility and its appointnent was as a
conmprom se of the FDIC s notion seeking the appoi ntnent of a Code 81104 trustee
and Debtor's strenuous opposition thereto. Thus, the paraneters of Bibb's

authority were extrenely broad and sonewhat atypi cal



Unquestionably, Bibb was given the task of negotiating an "EPC
contract with United Engi neers & Constructors, Inc. ("UE&C') for the purpose of
causing the Debtor's co-generation facility to pass certain perfornmance tests,
"wi t hout the expenditure of funds in excess of such anpbunt as Exami ner believes
are prudent under the circunstances."” (See Stipulation between Debtor and FDI C
as Receiver dated June |1, 1992, pg. 3).

The Debtor's Cbjection to Bibb's Fee Application apparently seeks to
convince the Court that a fee award to Bibb should be gauged solely by the
success or failure of the UE&C contract.

The Court is not convinced, however, that Bibb's duties as Exam ner
were |linmted solely to the negotiation and nonitoring of the UE&C contract, nor
was its fee entitlement sonehow contingent upon the success or failure of that
contract.

Debtor's bjection is conclusory in nature and absent specific
al | egations of inconpetence or msconduct,the Court would be hard pressed to
justify a denial of fees to Bibb after the fact.

A review of Bibb's contenporaneous tinme records indicates a
signi ficant anount of travel time, which the Court would nornally allow at one-
half the hourly rate, however, it appears that Bi bb seeks to justify their ful
hourly rate by asserting that air travel tine is utilized in review ng docunents
and ot herwi se preparing for neetings. On that basis, the Court will allow the
full hourly rate.

The Court will not conpensate Bi bb for purely clerical services, such
as typing, faxing and copyi ng, as those are conponents of normal overhead and are

not separately conpensable. See In Re Bel knap, 103 B.R 842, 844 (Bankr. W D. Ky.

1989). Thus, the Court will reduce Bibb's fee request by $537.50. Wth regard
to di sbursenents, the Court will not conpensate Bi bb for the Resident Engi neer's
"Laundry" of $I80.82, nor his "Myving Expenses" of $I,652.49

Thus, as to Bibb, the Court wll approve a fee of $60,666.00 and
rei mbur senent of expenses of $l 2, 886. 69.

The Court cautions, however, that it is somewhat questionable if the
Debtor's estate can continue to absorb the Exam ner's fees at the current | evels,

and the parties may wi sh to consider a nodification of the ongoing role of the



Exami ner in this case.

Turning to the Fee Application of HH&K, the Court has consi dered the
bj ection of the FDI C which contends that HH& acted beyond the scope of its
authority and in contravention of directions fromthe FDICthat it was exceedi ng
that authority.

Again, while no evidentiary hearing on the Fee Applications was
requested and the Court sua spone declined to take testinobny on the Fee
Applications, the Court is at aloss to understand why any of the parties inthis
case woul d have sought the exclusion of any other party in dealing with a matter

so significant as the PSC s threatened term nati on of the Debtor's power purchase

agr eenent .

HH&K asserts that as the result of conversations with the PSC s staff
counsel, it becane aware of the Debtor's inactivity in dealing with the PSC s
threatened contract termnation. It contends that having received that

information, it noved forward on behalf of the Exam ner to oppose the PSC s
action.

The Court wll not deny HH&K' s request for fees expended in
connection with the PSC matter because it believes that HH& s invol venent
significantly contributed to the resolution of the PSC nmatter and was not
duplicative of the efforts of the other parties, although HH&K may have
technically acted outside the scope of its authority as counsel to the Exani ner.
The Court notes, however, that in the future, any professional in this case who
relies upon the adage that "the end justifies the means” and fails to seek an
expansion or clarification of the scope of its authority on appropriate noti ce,
may well be deni ed conpensati on.

Upon a review of HH&K' s tine records, the Court agrees with the FDIC
that the ti ne expended i n connection with the preparation of the Fee Applications
is excessive to include the preparation of a nenorandum of |law. The Court will
allowthe 24.9 hours devoted to the preparation of the Fee Applications by HH&K' s
sumer associate and award $l,494. The bal ance of the hours devoted to the
preparation of the Fee Applications are di sall owed and t he requested fees reduced
by $3,705.00 to $44, 704. 50.

Finally, with regard to the Fee Application of HH&K, in a Response



To The Objections To The Fee Applications of the Examiner and Hi s Counsel
("Response), it seeks toincrease retroactively its hourly rates for partners and
associ at es. No explanation for the increase is provided. Because the Fee
Application does not cover an extended period of tinme (all of the services were
rendered within the previous six nonths) the Court will not adjust the hourly
rates.

Turning to HH&K' s request for reinbursenment of expenses, the FDI C
again objects to a nunmber of disbursenents to include a LEXIS expense of
$l,396.24. Neither the policy of this Court nor its Local Rules (L.R 17(b)),

aut horize the rei nbursenment of LEXIS charges. See In re Bel knap, supra | 03 B.R

844. Further, the Court will disallowtel ephone charges incurred in the amunt
of $532.39 for two conference calls conducted on June 19, 1992 absent further
expl anation. This Court will approve reinbursenent of expenses to HH&K in the
sum of $6, 020. 05.

The only renmining issue is the manner in which the Fee Applications
are to be paid. Bot h HH&K and Bi bb seek imedi ate paynment of their fees and
expenses. As indicated, HH& asserts that both its fees and those of Bi bb have
been granted a priority over the secured claimof the FDIC and the collective
fees of Debtor's counsel, and, therefore, should be paid prior to Decenber 3l
[ 992.

Unquestionably, the Order of this Court dated March 27, 1992 based
upon the consent of the FDIC, which was later nenorialized in the Stipulation
between the FDI C and the Debtor dated June I, 1992, allows the fees of Bi bb and
HH&K to be paid fromthe collateral of the FDI C pursuant to Code 8364(d), a so-
called "carve out". To the extent that the fees of the Debtor's collective
counsel do not benefit froma simlar "carve out", it can be said that the fees
and expenses of Bibb and HH&K enjoy a priority.

Based upon t he Debt or's Decenber 1992 gross revenue of approxi mately
$l, 900,000 as set forth in Exhibit | attached to HHK' s Response, the Court wil |
direct that the Fee Applications approved herein be paid within fifteen days of
the Debtor's receipt of the Decenber revenue.

IT IS SO ORDERED



Dated at Utica, New York
this day of Decenber, 992

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



