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STEPHEN D. GERLI NG, U.S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER
This contested matter is before the Court by way of an bjection
filed by Mymentum Manufacturing Corporation ("Debtor") to the amended proof of
claimfiled in this Chapter 11 case by Donald J. Reile ("Reile").
A hearing on the Objection was held before this Court on March 24,
1992 at which tine both the Debtor and Reil e appeared.

JURI SDI CTI ONAL STATEMENT

This Court has core jurisdiction of this contested matter pursuant

to 28 U.S.C. 8§81334(b), I57(a), (b)(l) and (2)(B).

FACTS

Debtor filed a voluntary petition pursuant to Chapter 11 of the
Bankruptcy Code (11 U.S.C. 88101-1330) ("Code") on May 3, 1990. On Decenber 2I,
1990, this Court entered an Order fixing January |18, 1991 as the last date to

file clains.



On January 18, 1991, Reile filed a Proof of C ai m(designated by the
Clerk of this Court as C aimE300) seeking all owance of a priority claimin the
sum of $350,000. On February 2I, 1991, Reile filed an Amended Proof of Caim
(designated by the Clerk of this Court as C ai m E300A) seeking all owance of his
priority claimin the sum of $500, 000.

I n support of his Anmended Proof of Claim Reile all eges that between
| 971 and | 988 he operated a scrap and sal vage busi ness i n Herki mer, New York, and
that during that period, he purchased scrap material fromthe Debtor, as well as
its predecessor and its affiliates, which he thereafter deposited on his rea
property in the Village of Herkiner

In or about 1988, Reile received an "lInactive Hazardous Waste
Di sposal Report" issued by the New York State Departnent of Environnental
Conservation ("NYDEC') notifying himthat the site upon which he deposited the
scrap material purchased fromDebtor and ot hers cont ai ned hazardous waste, which
had contam nated its soil, surface water and ground water. ( See Exhibit A
attached to Reile's Answering Papers.)

There is no indication that as of the date Reile filed his Amended
Caim he has actually incurred any expense pursuant to a state or federa
statute or any directive of NYDEC or a federal agency, or that he has voluntarily

undertaken a clean-up of the site either pre or post-petition

ARGUMENTS

Reil e contends that as a result of his purchase of scrap materials
fromthe Debtor and others, and the subsequent deposit of that material upon his
property, a hazardous waste site has been created. Reile also alleges that he
is presently unable to sell his property due to the presence of hazardous waste
and that the property has decreased dramatically in val ue.

Reil e estinmates that the cost of "cleaning up” the property pursuant
to the Conprehensive Environnental Response Conpensation and Liability Act
("CERCLA"), 42 U S.C. 8960l et seq.), wll be approximtely $2,000, 000. He
asserts a claim against the Debtor for pro-rated "response costs", which he

apparently contends is equal to the decrease in the value of his real property



due to the presence of hazardous waste. ( See Proof of C ai m E300A).
Finally, Reile contends that his claimis entitled to a priority pursuant to Code
8507(a) (7).

The Debt or argues that Reile's clai mmnmust be disall owed i n accordance
with Code 8502(e)(l)(B) because it is a contingent claimfor reinbursement of
response costs pursuant to CERCLA.

The Debtor also rejects the contention that if Reile's claimis not
subj ect to disallowance pursuant to Code 8502(e)(l)(B), that it is entitled to
priority under Code 8507(a)(7). Debtor asserts that a Code 8507(a)(7) claimcan
only be filed by a governnental entity to recover unsecured pre-petition taxes

and Reile's claimneets neither of those criteria.

DI SCUSSI ON

VWiile it is not clear that Reile's clai mseeks rei nbursenent for the
cost of cleaning up the hazardous waste site |located on his Herkinmer, New York
property, the Court wll initially consider the claim as such and address
Debt or's opposition based upon Code 8502(e) () (B)

Bankrupt cy Judge Paskay set out the so-called three-prong test to

determ ne the applicability of Code 8502(e)(l)(B) in In re Provincetown-Boston

Airlines, Inc., 72 B.R 307, 309 (Bankr. MD.Fla. 1987). In order to disallow

a claim pursuant to that section, (I) the claimnust one for reinbursenent or
contribution; (2) the entity asserting the claimnust be Iiable with the Debtor
on the claimof a creditor; and (3) the claimmust be contingent at the tine of

its allowance or disall owance. See also Inre A& H 1Inc., 122 B.R 84, 85

(Bankr. WD.Ws. 1990).

In enacti ng Code 8502(e)(l)(B), Congress intended to disallow only
those claims for reinbursenment or contribution which are contingent or
unl i qui dated at the commencenent of the case and upon which the claimant is said
to be "liable with the debtor on or has secured the claimof a creditor."” See

11 U.S.C. §502(e)(1)(B).

As observed at 3 COLLI ER ON BANKRUPTCY 1502.05 (I5th ed. 199l)



Wil e Section 502(e)(l1)(B) facially woul d seemat war

wi th Section 502(c) dealing with estinmation for purposes

of allowance of contingent clains, it nust be viewed

fromthe standpoint of the surety or person secondarily

liable with which it deals rather than from the

standpoi nt of the debtor's creditor with which Section

502(c) obviously deals.

It is apparent that where the claim under attack by a debtor, is
concededly one for reinbursenent or contribution and contingent in nature, a
court rust exam ne the relationship between the claimant and the debtor in order
to determ ne whether or not Code 8502(e)(l)(B) applies or whether the claim
shoul d be estimated or |iquidated and al |l owed pursuant to Code 8502(c).

There is no real dispute that Code 8502(e)(l)(B) is not intended to
di sall ow di rect contingent clainms such as where there is no potential third party

liability to be assessed against the debtor. See In re Al egheny Intern, Inc.,

126 B.R 919, 922 (WD. Pa. 199I).

The District Court in In re Allegheny Intern, Inc., supra, was

considering aclaimfiledin a Chapter |l case by a creditor who all eged that the
debtor was liable for response costs incurred pursuant to CERCLA. The District
Court anal yzed whether the creditor's claimwas a direct clai mfor rei nbursenent
of costs incurred by the creditor in the toxic waste cleanup pursuant to the
appl i cabl e provi si ons of CERCLA or whet her the clai msprang fromthe co-liability
of the creditor and the debtor to the Environmental Protection Agency ("EPA") for

the response costs.

The District Court concluded at page 923,

AL Tech does not seek to recover sums owed to a third
party such as the EPA or DEC but instead seeks to
recover suns it has personally expended and wll
personal ly expend in the future to remedi ate hazardous
waste at the Dunkirk and Watervliet sites. Debt or
argues that AL Tech's claim "springs from the co-
liability AL Tech and [debtor] ultimately have to the

EPA and the DEC ..." However, although both debtor and
AL Tech are liable for the waste renedi ati on, should AL
Tech wundergo the cleanup itself, debtor is liable

directly to AL Tech pursuant to 89607(a). Contrary to
debtor's contention, for purposes of 8502(e)(l)(B), the
di stinction between a cleanup perfornmed by AL Tech and
a cl eanup perforned by the EPA is crucial

A sim | ar concl usion was reached in I n re Heni ngway Transport, Inc.,

105 B.R 17l (Bankr. D.Mass. |989) where the bankruptcy court in considering the



trustee's nmotion for summary judgrment seeki ng di sall owance of a creditor's claim
for response costs under Code 8502(e)(l)(B) observed at page |75

In the context of this case, it is possible to view
Juni per both as a direct creditor of Hem ngway and as an
entity jointly liable with the Debtor. To the extent
Juni per undertook or wundertakes renedial action to
reduce or elimnate the threat of hazardous wastes it
can recover those response costs from the person

ultimately responsible. In this case, that person
allegedly is Hem ngway. Section 502(c) then would
appear to apply, if at all, to that type of claimfor

direct response costs. However, section 502(e)(l)(B)

woul d appear to apply for clainms for conpensation or

rei mbursenment for response costs i ncurred by the EPA for

whi ch Juni per might ultimtely be adjudged Iiable.

In the instant case, while Reile attaches to his "Answering Papers”
an |l nactive Hazardous Waste Di sposal Report” allegedly issued by New York State
in 1988, there is no indication that any action has been commenced by NYDEC or
EPA pursuant to CERCLA or any pertinent state statute to recover cleanup costs.
In fact, on page 6 of the Report, under the heading "Legal Action" it is
i ndicated "Negotiation in Progress.”

Thus, at this juncture, it does not appear that the claim being
asserted by Reile results fromany acti on undertaken agai nst hi mby NYDEC or EPA
If anything, it appears that Reile nay be alleging a direct claimagainst the

Debt or pursuant to 42 U.S.C. 89607(a)(4)(B) (CERCLA) for cleanup costs he wll
i ncur personally. See Inre Dant & Russell, Inc., 951 F.2d 246, 248-49 (9th Gr

1991). However, a close reading of Reile's Caim E300A leads one to the
conclusion that he is actually asserting a claimfor "response costs" which he
cont ends enconpasses a significant I oss in the value of his property, rather than
the cost of cleaning it up, the former being a claimthat clearly falls outside
Code 8502(e)(l)(B) and is one nore appropriately addressed under Code 8502(c).
In either case, Code 8502(e)(l)(B) is not applicable and Reile's claimmy not
be disall owed on the basis of that section.

Finally, the Court nust reject Reile's contention that his claim
agai nst the Debtor based either on actual cleanup costs or depreciation of
property value, or a conbination of both, is entitled to priority status under
Code 8507(a) (7).

While a court nay grant priority status to a claimfor cl eanup costs

under the appropriate circunstances, a plain readi ng of Code 8507(a)(7) indicates



that it does not provide a statutory basis for such a claim Code 8507(a)(7)
affords priority status solely to pre-petition taxes and penalties |evied thereon
by governmental units.

Cl eanup and/or response costs can be allowed as an administrative
priority clai mpursuant to Code 88503(b)(l) and 507(a)(l) where they are incurred

post-petition and result in sone benefit to the debtor's estate. See In re Dant

& Russell, Inc., 853 F.2d 700, 709 (9th G r. 1988).

In the case, sub judice, even assunming that a cleanup or distressed

sale of Reile's property occurs at sone point in the future and thus, post-

petition, there can be no showing that it would in any way benefit the Debtor's

estate.

As observed by the Ninth Crcuit in In re Dant & Russell, Inc.,

supra, at page 709,

Al though Burlington Northern asserts that public
policy considerations entitle its clains for cleanup
costs to adm nistrative expense priority, we acknow edge
that Congress alone fixes priorities. 3 COLIER ON
BANKRUPTCY 1507.02, at 507-17 (I5th ed. 1987). Courts
are not free to fornmulate their own rules of super or
sub-priorities within a specifically enunerated cl ass.

Based upon the foregoing, it is

ORDERED, that Debtor's Cbjection to C ai mE300, as anmended by d aim
E300A, filed by Reile, based upon Code §502(e)(l)B) is denied, and it is further

ORDERED, that pursuant to Code 8502(c), a hearing on Debtor's
bj ection to dai mE300, as anended by d ai m E300A, is schedul ed to conmence at
the U.S. Bankruptcy Court, U S. Courthouse, Utica, New York on Septenber 28, 992

at 1|10 a.m

Dated at Utica, New York
this day of July, 1992

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



