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STEPHEN D. GERLI NG, U.S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The instant Involuntary Petition was filed with the derk of this
Court on February 22, 1993. Also on February 23, 1993 this Court granted an
Order to Show Cause directing Qualis Corporation ("Qualis") to show cause why it
shoul d not be prelimnarily enjoined fromtransferring and/ or encunbering any of
its assets pending the entry of an order for relief pursuant to Chapter 7 of the
Bankruptcy Code (Il U S.C. §8101-1330) (" Code").

On the return date of the Order to Show Cause, Qualis and petitioning
creditors entered into a Stipulated Order dated March |, 1993 which inter alia
extended Qualis' time to answer the Involuntary Petition until after an
exam nation of the Debtor pursuant to Federal Rule of Bankruptcy Procedure
("Fed. R Bankr.P.") 2004 had been conpleted. Qualis' answer to the Involuntary
Petition was ultimately filed with the Court on May 10, 1993 after a further
stipul ated extension of tinme between the parties.

A trial on the Involuntary Petition was held before the Court on
August 25, 1993 and upon the conpletion of the trial the parties requested an
opportunity to engage in further settlenment discussions. On Novenber 29, 1993,
havi ng heard nothing further fromthe parties, the Court requested menoranda of

law to be filed by January 3, 1994. Thereafter, only Qualis filed a nmenorandum



of law and this contested matter was submtted for decision.

JURI SDI CTI ONAL STATEMENT

The Court has core jurisdiction of thisinvoluntary petition pursuant

to 28 U.S.C. 8§81334(b) and 157(a), (b)(l) and (2)(0).

FACTS

Qualis was a general contractor with a principal place of business
at 6399 E. Mdlloy Road, East Syracuse, New York [3057. Prior to the filing of
the Involuntary Petition, Qualis had been engaged in numerous construction
proj ects throughout the upstate New York area.

On or about Novenber 5, 1992, Qualis entered into a bulk transfer of
its assets pursuant to 86-104 of the New York Uniform Conmerci al Code ("NYUCC").
The transfer was made t o Wodwi se Case, Inc. ("Wodw se"). Included in the |list
of creditors apparently notified of the bulk transfer were the three petitioning
creditors herein, Fortunato Electric Service of Central New York ("Fortunato"),
Raulli & Sons, Inc. ("Raulli") and Taylor Rental Center ("Taylor").

On February 22, 1993, the three petitioning creditors filed the
instant involuntary petition, alleging that Qualis owed themin the aggregate a
total of $21,864.07. They further alleged that Qualis was not paying its debts
as they becanme due. (See Involuntary Petition filed February 22, 1993). Qualis’
Answer to the Petition filed May 10, 1993, as indicated, sinply denies the

al l egations of the Petition.

ARGUMENTS

Nei ther Qualis nor the petitioning creditors appear to dispute the
exi stence of pre-petition debt due and owing fromQualis to the three creditors,
however, Qualis contends that only the debt owed to Raulli qualified it to file
an involuntary petition pursuant to Code 8303(b)(Il). Wth regard to Tayl or,

Qualis contends that it agreed to | ook to Wodw se for the paynent of the debt



formerly owed by Qualis, thereby releasing Qualis fromany liability by virtue
of a novation. Qualis also asserts that in view of the novation, Taylor's
participation as a petitioning creditor was notivated by bad faith.

As to Fortunato, Qualis argues that its claimis contingent as to
liability since Fortunato agreed that it would be paid as Qualis' sub-contractor
only upon paynent to Qualis by the owner of the projects |located at a Syracuse
area mall. Qualis contends that it has not and will not be paid on the project
at the mall and, therefore, it owed nothing to Fortunato at the tinme the
I nvoluntary Petition was fil ed.

Presumably the petitioning creditors, at | east Fortunato and Tayl or
dispute the contentions of Qualis and contend that as of the date of the
I nvoluntary Petition, the debts due themwere neither contingent nor subject to
bona fide dispute.

Finally, Qualis argues that this Court shoul d exercise its discretion
pursuant to Code 8305 and abstain from hearing the matter as an involuntary
Chapter 7 case, even if the petitioning creditors prove conpliance with Code
8303(b). Qualis asserts in support of abstention the fact that as the testinony
indicated, all of its assets were transferred in bulk, well beyond the ni nety day
preference period, and the Al eged Debtor has ceased doing business. At the
conclusion of the trial, Qualis noved to dism ss the Involuntary Petition and the

Court reserved deci sion.

DI SCUSSI ON

Code 8303(b) governs the filing of an invol untary bankruptcy petition
and requires that where the alleged debtor has twelve or nore creditors, the
petition nmust be executed by at | east three creditors who hold cl ai ns agai nst the
all eged debtor which claims are neither "contingent as to liability or the
subj ect of a bona fide dispute" as of the date of the petition

In the case sub judice there does not appear to be any dispute that
Raul li meets the criteria of Code 8303(b). Likewise there is no dispute that
Qualis had twelve or nore creditors at the tinme the involuntary petition was

filed, thus requiring that there be at |east three petitioning creditors.



Considering first Fortunato's claimarising out of two construction
proj ects undertaken by Qualis at a Syracuse mall, the all eged debtor asserts that
Fortunato's claimis contingent as to liability because it was agreed between
Qualis and Fortunato that the latter would be paid only after paynent to Qualis
by the owner.

On cross-exam nation by Qualis' attorney, Fortunato's president
testified that he was aware that the Syracuse nall owner had not paid Qualis for
the work perforned. He disputed, however, Qualis' contention that paynent to
Fortunato was conti ngent upon paynment to Qualis by the mall owner

Qualis apparently equates "contingent as to liability" wth
contingent as to paynent, since there does not appear to be any dispute that

Qualis was liable to Fortunato for work actually perfornmed by Fortunato.

Qualis relies upon In re Elsub Corp., 70 B.R 797 (Bankr. D.N.J.
1987) for its contention that contingent as to liability is synonynous wth
contingent as to paynent; however, the Court believes its reliance is m spl aced.
In that case, the bankruptcy court actually concluded that generally speaking,
clainms contingent as to liability are clains which exist under guaranty/surety
situations or tort clains that remain unliquidated pre-petition, in other words,
clainms that do not accrue until the happening of a future event. [|d. at page
808.

The El sub court al so observed that the Bankruptcy ReformAct of 1978
broadened the category of creditors who were eligible to file involuntary
petitions by elimnating the requirenent that a petitioning creditor’'s cl ai mbe
provable. As aresult, creditors holding "unmatured, disputed and unli qui dated
clainms are not specifically barred from being petitioning creditors.” 1d. at

8097. See also In re First Energy Leasing Corp., 38 B.R 577, 581 (Bankr.

E.D.N.Y. 1984); contra In re Skye Marketing Corp., |l B.R 89, 899 (Bankr.

E.D.NY. 198l).

Thus, the Court concludes that Fortunato's clai mwas not contingent
as to liability, but arguably unmatured as of the date of the petition and
therefore, Fortunato qualified as a petitioning creditor pursuant to Code
8303(b) (I).

Turning to the status of Taylor, Qualis asserts that a novation



occurred pre-petition when Tayl or agreed to | ook to Wodw se for the paynent of
its claim against Qualis, thus stripping Taylor of any right it had to be a
petitioning creditor in this case

Qualis relies upon an undated and unsi gned promi ssory note ("Note")
received in evidence by stipulation, which generally purports to obligate
Wodwi se to pay five judgnent creditors of Qualis one-half of their judgment
bal ances in installments commencing on July |, 1993. At trial John St. Dennis
("St.Dennis"), a representative of Taylor, testified without contradiction that
Wodwi se has defaulted on the paynents due under the Note.®

The Note contains default provisions which entitled the various
judgnment creditors, including Taylor, to an imediate paynent of the anounts
provided for in the Note upon Whodw se's default, with interest to accrue from
the date of acceleration. In the alternative, the judgment creditors may sue
Wodw se.

Qual i s contends that the Note, executed only by Whodw se, constitutes
a novation of the debt formerly due fromQualis to Tayl or and that Tayl or agreed
to |l ook solely to Wodw se for paynent.

A novation is said to require (I) a previous valid obligation; (2)
agreenent of all parties to the new contract; (3) extinguishnment of the old

contract; and (4) a valid new contract. See 22 N.Y.Jur.2d. Contracts 840l. A

novation may only be created when all parties concerned agree to the new
t ransacti on. 1d. 8402. A creditor nust consent to the substitution of one
debtor for another and nust accept the new debtor in place of the old debtor to
bri ng about a novation. Wereas, nere know edge by the creditor of the existence
of the assunption of the debtor's obligation by athird party does not constitute
consent which will extinguish the original debt and rel ease the original debtor
However, the creditor may by his or her conduct indicate their
consent to the novation. 1d. 8406. Finally, where a new debtor is substituted
for the original debtor, it must be apparent the creditor has unconditionally

rel eased the original debtor. 1d. 8409.

! \Wiile the Note introduced into evidence by Qualis is
unsi gned and undated, it was received by stipulation of the parties
and will be treated as having been fully executed.



At the trial of this Involuntary Petition, St. Dennis testified that
he was aware of an agreenent between Taylor, Wodwi se and Qualis regarding
paynment of the Qualis debt due Taylor. He acknow edged that the Note constituted
the agreenent and that in fact a paynent had been nade by Wodw se to Tayl or
bef ore Wodw se defaulted on the Note. A reviewof the terns of the Note | eads
to the concl usion that upon default in paynment the judgnment creditors, including
Tayl or, woul d proceed agai nst Wodwi se not agai nst Qualis. Thus, it appears that
by executing the Note and absent any testinony to the contrary, Taylor consented
to a release of Qualis and the substitution of Wodw se as the sole obligor on

its judgnment. See Callanan Indus., Inc. v. Mcheli Contracting Corp., 124 A D.2d

960, 508 N.Y.S.2d 7I1 (3d Dep't 1986).

The Court reaches the conclusion, therefore, that the petitioning
creditors have failed to neet the requirenents of Code 8303(b) (1) which under the
circunstances here requires "three or nore entities each of which is either a
hol der of a clai magai nst such person that is not contingent as to liability or
the subject of a bona fide dispute”, in order to file an involuntary petition

Havi ng reached t he foregoi ng concl usion, the Court need not consi der
the alternative argunent of Qualis that the Court should abstain from
entertaining this involuntary petition pursuant to Code 8305 and 28 U. S.C
8§1334(c). The Court does note, however, that fromthe testinony and docunmentary
evi dence introduced at trial, Qualis engaged in a so-called bulk sale of its
assets on or about Novenber 5, 1992, nore than ninety days prior to the filing
of the Involuntary Petition, which left Qualis out of business with a m nimal
anount of cash being held by its attorney and some accounts recei vabl e arguably
subject to the lien of a secured creditor

It would thus seemthat the timng of the Involuntary Petition was
i nopportune at best and it woul d not appear to benefit the petitioning creditors
nor any of Qualis' creditors at this point in tine.

Accordingly, the notion of Qualis to dismss the lnvoluntary Petition
filed herein on February 22, 1993 nust be granted and the Involuntary Petition
is dismssed

IT IS SO ORDERED



Dated at Utica, New York
this day of February, |994

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



