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Hon. Stephen D. CGerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Court considers herein the Fee Application of M chael
J. Pichel, Esq. and Luciano L. Lama, Esq. ("P&L"), Debtor's forner
attorneys, filed with the Court on Decenber 18, 1995.

The Fee Application which covers the period Decenber 29,
1994 to July 24, 1995, seeks a fee of $25,000. No request for
rei nbursenent of expenses is sought. hjections to the Fee
Application were filed by L. David Zube, Esq. ("Zube"), Debtor's
current attorney, and the United States Trustee ("UST"). A hearing
on the Fee Application was held before the Court on January 8, 1996

at Binghanton, New York and the matter was submtted for decision



on that date.

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 28 U.S.C. 881334(b), 157(a) and (b)(1) and (2)(B)

FACTS

The Debtor filed a voluntary petition pursuant to Chapter
11 of the Bankruptcy Code (11 U. S.C. 88101-1330) (" Code") on January
13, 1995. On June 28, 1995, this Court Ordered the appoi ntment of
P& as Debtor's counsel, said appointnent to be effective on My
18, 1995. Debtor's application for appoi ntnment dated May 24, 1995,
acknow edged paynent of a pre-petition retainer to P& in the sum
of $25,000." The Fee Application itself reflects 79.3 hours
consuned by P& prior tothe filing of Debtor's petition on January
13, 1995, 222.55 hours consuned between January 13, 1995 and My
18, 1995, the effective date of P&L's appointnment, and 30.7 hours
of services rendered between May 18, 1995 and July 24, 1995.

ARGUMENT AND DI SCUSSI ON

Zube, as Debtor's substituted counsel, asserts that it

was not until he filed a notion on Novenber 8, 1995 seeking an

! Wiile the Fee Application seeks a fee of $25,000, P&L
i ndi cates that based upon their contenporaneous tinme records they
actually are entitled to fee of $41, 568. 75.



exam nation of the pre-petition fees paid to P& pursuant to Code
8329, did P&L file the instant Fee Application. Zube contends that
bot h substantively and procedurally the Fee Application fails to
conply with the Federal Rules of Bankruptcy Procedure, the Local
Bankruptcy Rules of this District and the "Gui del i nes For Revi ewi ng
Applications for Conpensation and Rei mbursement of Expenses Filed
Under 11 U.S.C. 8330" pronulgated by the UST. In addition, Zube
references alleged non-disclosures of potential conflicts of
interest arising from the inclusion of an unsecured creditor in
Debtor's petition identified as "Lama Insurance Co." and its
possible relationship to P&, as well as the status of a pre-
petition debt owed to P& scheduled in Debtor's petition at $750,
while being referenced in Pichel's verified statenent seeking
appoi ntment as having "been paid or forgiven".

The UST's objection, while referencing the sanme
procedural deficiencies as Zube, further focuses on that portion of
the Fee Application which seeks pre-petition fees, referencing
P&'s statement in its Application for Appointnent that all pre-
petition fees had either been paid or waived. Additionally, the
UST objects to P& receiving any fees for the so-called "per se"
hours, time consuned between the filing of the petition and the
date of P&L's appointnment. The UST contends that P&L does not fit
within any of the |imted exceptions to the "per se" rule.
Finally, the UST objects to what it characterizes as P&L's
consunpti on of excessive hours devoted to "revi ew ng and or gani zi ng
the file for transfer to M. Zube." (See Objection of U S. Trustee

dated January 5, 1996 at Y 5(c).) P& has filed no witten



response to the objections of Zube and the UST.?

The Court turns first to that portion of the Fee
Application that seeks a fee for pre-petition services. Both Zube
and the UST assert that P&L's position with regard to pre-petition
services is inconsistent with a statenment contained in its
Application for Appointnment, that any pre-petition fee due P& was
ei ther paid or wai ved. The UST suggests that if P&L's position, as
set out in its Application for Appointment is incorrect, then P&L
coul d not be deenmed to be disinterested.

This Court has held consistently that a professional who
is also a pre-petition creditor of a debtor is ineligible for
appoi nt ment pursuant to Code 8327, unless its pre-petition claimis
wai ved. (See S. W Johnson Enterprises, Case No. 94-62346, Decenber
19, 1994; B & K Gocery, Inc., Case No. 94-61355, Decenber 22
1994). Wile it does appear fromthe contenporaneous tine records
filed by P& that the pre-petition services were rendered literally
on the "eve" of bankruptcy and for which P& received a $25, 000
retainer, P& has failed to address the apparent inconsistency
raised by Zube and the UST. As a consequence and w thout
prejudice, the Court will make no fee award for the period 1/9/95
t hrough 1/13/95, the date of filing.

Turning to the UST's objection relating to the "per se"
rule, the Court nust agree that P& makes no all egation that would
exenpt it fromthe rigors of the rule. |In fact, Zube all eges that

it was not until he filed a notion in Novenber 1995 seeking to

2 At oral argument on January 8, 1996, P&L, other than
asserting that there was no conflict interest vis a vis Lam
| nsurance Co., generally relied on the Fee Application.



exam ne P&L' s retai ner did P& even acknow edge t he requirenents of
Code 8330 and file the instant Fee Application. As pointed out by
this Court inlnre ICS Cybernetics, Inc., 97 B.R 736, 738 (Bankr.

N. D. N. Y. 1989) and nost recently affirned in Inre Household Merit,

Inc., Case #94-62969, April 14, 1995, the "per se" rule prohibits
conpensation to a professional whose appointnent is nmandated by
Code 8327 for services rendered post-petition and pre-appoi ntnent.
Agai n, P& has not even suggested that it sonehow fits into the
very limted exceptions carved out of the rule. Accordingly, the
Court agrees with the UST that it nust deny, wth prejudice,
conpensation for the period 1/13/95 through 5/18/ 95 or the sum of
$27, 818. 75. Further, were the "per se" rule inapplicable, the
Court does not suggest that it would approve sone or all of that
anount in the absence of an analysis pursuant to Code
8330(a) (3)(A).

Finally, the Fee Application seeks conpensation for post-
petition, post-appointment hours totalling $3,837.50, which would
appear conpensable were it not for the i ssue of adequate discl osure
as to the existence of P&'s alleged pre-petition creditor status
and the Court's inability to assess the value of P&L's services to
this Debtor in light of the procedural deficiencies noted by both
Zube and the UST.

Accordingly, the Court wll direct that P&, wthin
fifteen (15) days of the date of this Order, pay over to Zube, as
attorney for the Debtor, the entire sumof $25, 000 whi ch sum shal
be held by Zube subject to a further order of this Court. The

turnover of said funds shall be without prejudice to P& filing a



further application to address the fees sought for the pre-petition
and post-petition post-appoi ntment periods upon a proper show ng of
conpliance with Code 8330 as anmended, Local Rule 216.1(a)(3) and
t he UST Cui del i nes.

I T IS SO ORDERED.

Dated at Utica, New York
this 28th day of February 1996

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge



