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The Plaintiff, Jacqueline Sanger (“Plaintiff”), initiated the above-captioned adversary proceeding
seeking adetermination that a certain judgment debt (the“Debt”) isnondischargeable pursuant to 11 U.S.C.
§523(8)(6). 1nJune 2000, the Plaintiff filed suit against the Defendant/Debtor, David Busch (“ Debtor”), and
Albany Air Systems, Inc. (“*AASI”), acorporation substantially owned and controlled by the Debtor, in the
United States District Court for the Northern District of New Y ork (the “District Court”), claiming “ quid

proquo” and*hostileenvironment” sexual harassment under TitleVI1 of theCivil RightsAct of 1964 (“Title



VII™) (42 U.S.C. § 2000e et seq.)* and the parallel provisions of the New York State Human Rights Law
(N.Y. Exec. Law 8§ 296 et seq.). The Debtor and AASI failed to answer the complaintin  Sanger v. Albany
Air Systems, Inc. and David Busch, Docket No.: 01-CV-1176 (the“ District Court Action”), causing adefault
judgment to be entered against them for liability only. Upon their continued default at inquest, the Plaintiff
obtained ajury verdict for compensatory and punitive damagestotaling $400,000. The Honorable David N.
Hurd (“Judge Hurd’), after awarding the Plaintiff final attorney’s fees of $30,000 and expense
reimbursement of $232.20, directed the District Court Clerk to enter an amended and final judgment (the
“Judgment”) totaling $430,232.20, which was done in September 2000. After exhausting the appellate
process, the Debtor commenced this Chapter 7 case, inlarge part, to dischargethe Debt. The court must now
determine whether the Debt is for “willful and malicious injury” so as to preclude its discharge under
§ 523(a)(6).
Jurisdiction

Thisis a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(I). The court has jurisdiction to hear

and determine this matter pursuant to 28 U.S.C. 88 157(a), (b)(1) and 1334(b).
Factual and Procedural Background

The Debtor filed a Chapter 7 petition (the “Petition”) on December 24, 2003, listing on Schedule D

(Creditors Holding Secured Claims) the Plaintiff’'s $430,233 judgment lien.? On March 17, 2003, the

Plaintiff commenced this adversary proceeding by filing a complaint (the “Complaint”) to except the Debt

! Title VII prohibits sex discrimination in employment. Sexual harassment is a form of sex
discrimination that is actionable under the theories of quid pro quo and hostile environment; both
theories require aggrieved individuals to prove, by a preponderance of the evidence, that the employers
discriminatory conduct negatively altered the terms and conditions of their employment. An analysis of
actionable sexual harassment under Title VIl is provided infra.

2|t is undisputed that the Plaintiff is owed a principal balance of $420,764.10 as of December 8,
2003. However, by Order dated July 1, 2003, over the opposition of the Plaintiff’s counsel, the
Plaintiff’s judgment lien was avoided as impairing the Debtor’ s homestead exemption pursuant to 11
U.S.C. § 522(f).



from discharge pursuant to § 523(a)(6). The Complaint is based entirely on the District Court Action and
the District Court’ sfinding of intentional employment discrimination under Title VII (Complaint 1 22); the
gravamen of the Complaint is as follows:
In the underlying District Court action, plaintiff proved during a jury inquest,

conducted the 15" day of April, 2002, that during the employment by the defendant/debtor

from April 1998 through June 27, 2000 she had been subjected to a regular, frequent,

unwanted, uninvited, and abusive pattern of sexually charged behavior, lewd sexual

comments, innuendo, propositions, jokes, and offensive physical contact including the

touching of her body by the defendant and his exposing hisintimate and private body parts

to her on one or more occasions.
(Complaint 15.) The Debtor filed an Answer on April 17, 2003, admitting allegations relating to the
procedural history of the District Court Action, but denying all allegations of sexual harassment. On May
7, 2003, the court issued a Scheduling Order setting trial for November 10, 2003.

The material facts of this dischargeability action are derived from the District Court record.® The
following is the background of the District Court Action leading to the Complaint before this court.

The Plaintiff was employed by AASI for approximately two years prior to her resignation in April
1998; during her second year of employment, the Debtor was the sole managing officer of AASI. In
September 2000, the Plaintiff filed an administrative complaint with the New Y ork State Division of Human
Rights and the United States Equal Employment Opportunity Commission (“EEOC”), claiming that the
Debtor and AASI violated Title VII and state law by committing and condoning sexual harassment in the
workplace. In July 2001, following the Plaintiff’s request that the EEOC dismiss the administrative
proceeding to allow her tofileacivil suitin District Court, the Plaintiff obtained a“Notice of Right to Sue”
and commenced the District Court Action.

The Debtor elected to disregard the District Court Action, which resulted in Judge Hurd' s February

2002 order first, directing entry of adefault judgment for liability only against the Debtor and AASI; second,

3 Certain entries of the District Court record, including the inquest transcript, comprise part of
the trial record in this case because they were admitted into evidence without objection from the Debtor’s
counsel.



scheduling an inquest on April 15, 2002 “for the purpose of determining the extent and scope of damages
sustained by reason of defendantg[’] violation of law.” (Judge Hurd’s February 26, 2002 Order Directing
Entry of Default, Complaint Ex. A.) ThePlaintiff testified during inquest that the Debtor committed routine
acts of sexual harassment, including: repeated attemptsto kiss her (Plaintiff’s Exhibit 2 at 19) [hereinafter
the “Transcript”]; putting his hand around her waist and trying to kiss and touch her (1d. at 22); attempting
to put his hands underneath her shirt; joking about getting an apartment where they could “fool around” (ld.
at 23); unzipping his pants and exposing his genitals; directing her to write aletter advising a client of the
corporation’ spolicy against sexual harassment, after which hestated, “ oh, well, if they only knew”; exposing
and touching his genitaliato her arm on two occasions (1d. at 22, 27); and insinuating that he would give
her petty cash and provide an apartment for her if she accepted his sexual advances (Id. at 29). The Plaintiff
stated that she became pregnant while employed by AASI and, after notifying the Debtor of her condition,
his conduct worsened. The Plaintiff further testified that the Debtor’s conduct caused her to suffer the
following harm: she required counseling on four to six occasions; unemployment benefits were unavailable
because she voluntarily resigned (Id. at 30); her medical insurance lapsed; she lost retirement benefits; she
experienced difficulty finding other empl oyment because shefeared placement inasimilar work environment
(Id. at 32); and shewas afraid to go outside her house at night because shefeared that the Debtor was* going
totry andkill [her]” (1d.). Finally, the Plaintiff testified that she was a so sexually harassed by her male co-
workers, whose conduct was known to the Debtor, yet the Debtor and AASI took no disciplinary action to
remedy the hostile work environment.
After summation by Attorney Van Norden,* Judge Hurd charged the jury, in pertinent part:
Neither the Defendant Albany Air Systems, Inc., [nor] David Bus[c]h have answered, sowe

assume that they are in default, and they are admitting liability, and they are admitting
responsibility for the claims set forth by Ms. Sanger.

* Asthe Plaintiff’s bankruptcy counsel, Attorney Van Norden is intimately familiar with the
factual bases for the Plaintiff’s § 523(a)(6) claim since he also represented the Plaintiff in the District
Court Action.



It will be your duty now to consider three areas, whether she is entitled to
compensatory or actual [sic] dangers or only nhominal damages and punitive damages.

Now, the plaintiff has the burden of proving damages by a preponderance of
the evidence, and it isfor you . . . to determine the damages, if any, that have been proved

[Y]ou must determine an amount that will fairly compensate her for all of her
damages. These damages . . . are called compensatory damages. [T]he purpose of
compensatory damages is to make the plaintiff whole, that is, to compensate her for the
damagesthat she has suffered. [Clompensatory damages are not limited to financial |osses
such asyou have heard today, |oss of earnings or |oss of medical benefits or loss of medical
insurance that the plaintiff may have incurred.

Sheisalsoentitled to compensatory damagesfor physical injury, pain and suffering,
mental anguish, shock and discomfort, that she has suffered because of the defendants
conduct. You may award damages for any injuries the plaintiff proves were proximately
caused by the defendant[s] . . . .

[Flinaly you may also, but are not required to, award punitive damages. The
purposes of punitive damages are to punish adefendant and to deter a defendant and others
from committing similar acts in the future. The plaintiff has the burden of proving that
punitive damages should be awarded and the amount . . . by a preponderance of the
evidence. You may award punitive damages only if you find the defendants’ conduct was
malicious or [sic] reckless disregard of the plaintiff’ s rights.

Conduct ismaliciousif it wasaccompanied by ill will or spite or for the purpose of
injuring another. Conduct is a reckless disregard of plaintiff’s rights if, under the
circumstances, it reflects complete indifference to the safety and rights of others.

(Id. at 41-43.) The jury, without explanation,® awarded compensatory damages of $150,000 and punitive
damages of $250,000. In addition, Judge Hurd awarded the Plaintiff attorney’ sfees of $99,767.80 and costs

of $232.20, raising the total judgment amount to $500,000. The District Court Clerk entered a conforming

® The Transcript references that jury verdict sheets were given to each of the jurors. (Tr. at 45.)
Judge Hurd orally reviewed the questions and advised the jurors to answer questions 3 (whether Plaintiff
was entitled to punitive damages against AASI), 4 (whether Plaintiff was entitled to punitive damages
against the Debtor), and, if they answered yesto either, 5 (setting the amount of punitive damages). The
record does not indicate the rationale for their answers. Moreover, the civil docket for the District Court
Action, which was attached as Exhibit A to the Plaintiff’ sinitial summary judgment motion, indicates
that a Jury Verdict wasfiled on April 19, 2002; however, this document is not in evidence in this
proceeding.



judgment against the Debtor and AASI on April 19, 2002. (April 19, 2002 Judgment in a Civil Casg;
Complaint, Ex. B.) The Debtor appealed the same to the United States Court of Appeals for the Second
Circuit (Notice of Appeal; Complaint Ex. C), but withdrew the appeal from active consideration, without
prejudice, pending Judge Hurd' s determination of a motion to vacate or modify the judgment (August 15,
2002 Stipulation and Order; Complaint Ex. E). Judge Hurd denied the motion to vacate, but reduced the
attorney’ sfeeaward to $30,000. (September 4, 2002 Order; Complaint Ex. F). The Judgment at issueinthis
proceeding, which arose as an amended and final judgment in the District Court Action, was entered in
September 2002 for $430,232.20. (September 5, 2002 JudgmentinaCivil Case; Complaint Ex. G; Plaintiff’s
Ex. 1) Finality was given to the District Court Action when the Debtor subsequently withdrew the appeal
with prgjudice. (October 16, 2002 Letter of Erik C. Sanderson; Complaint, Ex. H.)

At the Plaintiff’ srequest, Judge Hurd appointed areceiver (June 19, 2002 Order; Complaint Ex. D),
who executed upon the Judgment and turned over $16,256.53 to the Plaintiff. Approximately six months
|ater, the Debtor filed the Petition.

Twice in this proceeding, the Plaintiff moved for and was denied summary judgment on the
Complaint. In both instances, the Plaintiff sought to invoke the doctrine of collateral estoppel to give
preclusive effect to the Judgment. While the Debtor never brought a competing motion for summary
judgment, he opposed the Plaintiff’ s motions because the Judgment did not address the § 523(a)(6) factors
and, therefore, the Plaintiff could not rest her case on either resjudicataor collateral estoppel. InitsJuly 1,
2003 Order, the court denied the Plaintiff’ sinitial motion for summary judgment because it determined that
questions of fact existed with regard to whether the Debt fell within the narrow 8 523(a)(6) exception to
discharge. On or about July 14, 2003, the Plaintiff requested that the court reconsider its ruling in light of

the Supreme Court’ s exposition on punitive damagesin Kolstad v. American Dental Association, 527 U.S.



526 (1999). (Van Norden Letter of June 19, 2003.)° The court held a status conference on July 22, 2003,
which was closed upon a determination that the parties would proceed to trial on November 10, 2003.” The
court then issued an Amended Order on October 27, 2003, ruling that Kolstad “is distinguishable from the
present case based upon a different standard and standards of proof required in 11 U.S.C.
§523(a)(6) mattersand also based upon thefact that there [were] no specific findings of fact by the [ District]
Court or the jury in the [District Court Action] decided prior to the filing of the Chapter 7 case.”

The Plaintiff’ s second motion for summary judgment was received on November 4, 2003, lessthan
oneweek fromtrial. On November 6, 2003, by oral decision, the court again denied the Plaintiff’ s request
for summary judgment because the jury charge was too ambiguous to support findings of willfulness and
malice by the Debtor, but such evidence could be adduced at the scheduled trial before this court.

During direct examination, the Debtor stated that he defaulted inthe District Court because hefailed
to understand the seriousness of the District Court Action. When asked about hisprior relationship with the
Plaintiff, he stated that they were “friends’ who had an amicable, social relationship which included the
Plaintiff’ sfrequent attendance at Busch family gatherings. According to the Debtor, hisassociation withthe
Paintiff continued beyond her resignation from AASI, as evidenced by her personal telephone callsto the
Debtor when she was involved in an automobile accident and when she went into labor. On cross-
examination, the Debtor denied ever forming anintent to harmthe Plaintiff. Although he acknowledged that
the Plaintiff never consented to sexual advances or displayed any interest in having an intimate relationship

with him, he unequivocally denied that he ever sexualy harassed her. The Debtor’s portrayal of his

® The court refers to Docket Number 18. Although Attorney Van Norden’s letter is dated June
19, 2003, the document bears the Bankruptcy Court Clerk’s stamp of receipt on July 14, 2003.

" Following this status conference, on July 25, 2003, the Plaintiff filed a Notice of Appeal and a
Motion for Leave to Appeal with respect to the July 1, 2003 Order, arguing that the November 2003 trial
was unnecessary since the District Court had already determined that the Debtor acted willfully with the
intent to injure the Plaintiff. (Plaintiff’s Statement Pursuant to [Fed. R. Bankr. P.] 8003.) Both were
withdrawn, however, because of procedural defects, by stipulation and order dated September 22, 2003.
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relationship with the Plaintiff was corroborated by his wife, Tracy Busch, who attested to the Plaintiff’s
socia involvement with the Busch family.

As discussed supra,® the Plaintiff relies on the Transcript in lieu of her testimony before this court.
Thus, the court did not have the benefit of hearing testimony, assessing the credibility, and observing the
demeanor of the Plaintiff.

Arguments

Although the court clearly defined the scope of trial, the Plaintiff’ s position does not deviate from
the onetaken in her pre-trial submissionsand summary judgment motions: the Debt is nondischargeable as
amatter of law. First, the Plaintiff relies heavily on Kolstad for the proposition that the Judgment should
begiven preclusive effect becausethe District Court a ready decided theissueof willfulnessbeforeawarding
punitive damages under Title VI, asamended by the Civil Rights Act of 1991 (the“1991 Act”) (42 U.S.C.
§1981a). ThePlaintiff arguesthat the 1991 Act would have required the District Court to make athreshold
determination that the Plaintiff’s testimony established a prima facie case of intentional employment
discrimination, which constitutesawillful violation of federal law, before submitting the option of punitive
damagestothejury. WhilethePlaintiff concedesthat the Supreme Court’ sholding in Kawaauhau v. Geiger,
523 U.S. 57 (1998), requires that the Debtor have intended to cause the Plaintiff’ sinjuries (Plaintiff’s Pre-
Trial Statement and Brief at 5), the Plaintiff suggests that the necessary categorization of the Debtor’ s acts
as“intentional” under Title VII inherently satisfies the willfulness prong of § 523(a)(6). It can beinferred
from the Plaintiff’ sreliance on Kol stad, wherein the Supreme Court addressed intentional versus disparate
impact discrimination, that the Plaintiff assumes “intentional employment discrimination” under Title VII
automatically leads to “willful and malicious injury” under § 523(a)(6).

Second, relying upon theintentional tort trigger of § 523(a)(6),° the Plaintiff arguesthat the specific

8 See supra note 3.

® See discussion of Geiger at p. 11 infra.



acts committed by the Debtor constitute intentional torts (i.e., assault and battery). (Plaintiff’s Pre-Trial
Statement and Trial Brief at 5.) In order to bring the Debtor’ s actswithin the Geiger standard, the Plaintiff
asks the court to treat the underlying acts of sexual harassment as intentional torts, thereby obviating any
further examination of the Debtor’ s intent.

Post-trial, the Plaintiff asksthis court to adopt the approach taken by the bankruptcy court inthe case
of In re Gross, 288 B.R. 655, 661 (Bankr. E.D.N.Y. 2003), wherein the court concluded that damages
stemming from the tort of malicious prosecution were within the scope of § 523(a)(6) because the debtor
engaged inintentional misconduct that “ unavoidably caused injury” to theplaintiff. The Plaintiff statesthat
the Debtor’ s reliance on his socia relationship with the Plaintiff “misses the point” since In re Gross held
that Geiger does not require a specific intent to causeinjury. (Van Norden Letter of November 12, 2003.)
Although the Plaintiff acknowledges that the Debtor may have acted “without maevolent intent,” the
Plaintiff nonethel ess contends that the Debtor’ s acts of sexual harassment should prevent discharge of the
Debt because they were intentional acts committed in violation of state and federal law.

Third, the Plaintiff mirrors one of her summary judgment arguments by asking the court to declare
the Debt nondischargeable on policy grounds. The Plaintiff submits that to allow the Debtor to discharge
the Debt would undermine one of the legidative purposes of Title VII, which is to eradicate gender based
discrimination from the workplace.

The Debtor, however, maintains that the cumulative record of the District Court Action and this
adversary proceeding do not support afinding of “willful and maliciousinjury.” The Debtor pointsto the
default nature of the Judgment and challenges the substantive merit of the District Court Action. Citing the
unique facts of the District Court Action, the Debtor asserts that there is no basis for a § 523(a)(6)
determination because he did not commit the predicate acts of sexual harassment; therefore, he could not
have intended to cause the Plaintiff’sinjuries.

The Debtor argues that collateral estoppel elements do not apply in this adversary proceeding



because of Judge Hurd's inclusion of the “reckless disregard” instruction in the jury charge. Rather, he
contendsthat the punitive damage award aloneisinconclusive because of the breadth of thefederal and state
laws at the heart of the District Court Action and the various standards for recovery of damages thereunder,
including alesser standard of reckless conduct that is not sufficient to support afinding under § 523(a)(6).
Therefore, the Debtor asserts that the District Court did not substantively address the factual issues of
willfulness and malice which are presently before the court. Moreover, the Debtor statesthat the Plaintiff’s
reliance on the holdings of In re Gross is misplaced because that court specifically addressed the tort of
malicious prosecution, which includes a specific intent element akin to willfulness under 8 523(a)(6).
(O Connor Letter of November 19, 2003 at 2.)

Asjustification for the Plaintiff’ sfiling of the administrative complaint and District Court Action,
the Debtor infers that the Plaintiff sought retribution for his failure to give her pay raisesin the year prior
to her resignation. He points to his wife's testimony that the Plaintiff complained about her salary and
requested a pay raise shortly beforeresigning from AASI. He also reaffirms histestimony that the Plaintiff
was afriend of the Busch family and, therefore, asksthe court to consider that hisalleged intent to causethe
Plaintiff’ sinjuriesis entirely inconsistent with his prior relationship with the Plaintiff.

Discussion
I. Section 523(a)(6)

The plaintiff has the burden of establishing the elements of § 523(a)(6) by a preponderance of the
evidence. Grogan v. Garner, 498 U.S. 279, 285 (1991). “In determining whether a particular debt falls
within one of the exceptions of section 523, the statute should be strictly construed against the objecting
creditor and liberally in favor of the debtor.” COLLIER ON BANKRUPTCY {523.05 at 523-20 (15th ed. rev.
2003). Section 523(a)(6) providesthat “[a] discharge . . . does not discharge an individual debtor from any
debt for willful and maliciousinjury by the debtor to another entity or to the property of another entity.” 11

U.S.C. 8523(a)(6). “Theterms‘willful’ and ‘malicious’ are separate elements, and both elements must be

10



satisfied.” InreKrautheimer, 241 B.R. 330, 340 (Bankr. S.D.N.Y. 1999) (citations omitted).
The “willful” prong of § 523(a)(6) was translated by the Supreme Court in Geiger asfollows:
The word “willful” in (a)(6) modifies the word “injury,” indicating that
nondischargeability takes a deliberate or intentional injury, not merely a deliberate or
intentional act that leads to injury. Had Congress meant to exempt debts resulting from
unintentionally inflicted injuries, it might have described instead “willful acts that cause
injury.” Or, Congress might have selected an additional word or words, i.e., “reckless’ or
“negligent,” to modify “injury.” Moreover, . . . the (8)(6) formulation triggers in the
lawyer’ s mind the category “intentional torts,” as distinguished from negligent or reckless
torts. Intentional torts generally require that the actor intend “the consequences of an act,”
not simply “ the act itself.”
Geiger, 523 U.S. a 61-62 (quoting Restatement (Second) of Torts 8§ 8A (1964) (emphasis added)).
Consequently, the Supreme Court held that “debts arising from recklessly or negligently inflicted injuries
do not fall within the compass of § 523(a)(6).” Id. at 64.
Weknow from . . . Geiger . . . that the exception to discharge set forth in Section 523(a)(6)
for awillful and maliciousinjury: (1) coversactsdonewith the actual intent to causeinjury;
(2) does not cover deliberate or intentional acts that merely lead to injury; (3) covers
intentional torts that require the actor to intend the consequences of an act, not simply the
act itself; and (4) does not cover recklessly or negligently inflicted injuries.
Inre Tompkins, 290 B.R. at 198. While Geiger addresses only the first prong of § 523(a)(6), the Second
Circuitinterpreted “malicious,” asused in 8 523(a)(6), to mean “wrongful and without just cause or excuse,
even in the absence of personal hatred, spite, or ill-will.” In re Selluti, 94 F.3d 84, 87 (2d Cir. 1996)
(citations omitted). Actual malice may be implied by the circumstances surrounding the debtor’ s acts and
conduct. Id. at 88. Thus, in order to prevail in this proceeding, the Plaintiff must provethat: (1) the Debtor
deliberately and intentionally caused the resulting injuries to the Plaintiff; and (2) the Debtor acted
malicioudly.
I1. Collateral Estoppel/Issue Preclusion
It iswell-established that the doctrine of collateral estoppel appliesto dischargeability proceedings
under 8 523(a). Grogan v. Garner, 489 U.S. at 284 (bankruptcy court may give preclusive effect to those

elements of the prior claim that are identical to the elements required for discharge and that were actually
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litigated and determined in the prior action). In this proceeding, however, the court has ruled that the
doctrineof collateral estoppel isinoperable; nonethel ess, the Plaintiff’ s continued reliance onthe preclusive
effect of the Judgment requiresfurther examination. The Plaintiff exhaustively seekstoinvokethe doctrine
of collateral estoppel in order to establish a prima facie case of “willful and malicious injury” under
§523(a)(6). Accordingly, shehasthe burden of “proving all therequisitesfor itsapplication.” HON. BARRY
RUSSELL, BANKRUPTCY EVIDENCE MANUAL § 30, at 200 (2004). “To sustain this burden a party must
introduce arecord sufficient to reveal the controlling facts and pinpoint the exact issueslitigated inthe prior
action.” 1d.

The Second Circuit requires satisfaction of four conditions before acourt may adopt findings of fact
or conclusions of law from a prior proceeding to preclude relitigation of issuesin alater proceeding:

(1) the issues in both proceedings must be identical; (2) the issue in the prior proceeding

must have been actually litigated and actually decided; (3) there must have been afull and

fair opportunity for litigation in the prior proceeding; and (4) the issue previously litigated

must have been necessary to support avalid and final judgment on the merits.
Gelb v. Royal Globe Insurance Co., 798 F.2d 38, 44 (2d Cir. 1986). The first and second of these
requirements, the identity of issuesin both actions and actual litigation and determination of issuesin the
District Court Action, create the controversy in this proceeding. “The most difficult element of the test is
therequisite ‘identity of issue’ requirement of thefirst prong.” RUSSELL, supra, 8 30, at 199 (2004). Here,
there is no substantive identity between the pertinent issues in the two proceedings, which is fatal to the
operation of the doctrine of collateral estoppel.

In pursuing her claim of nondischargeability, the Plaintiff reliesentirely upon the collateral estoppel
effect of the Judgment instead of supplementing that Judgment with evidence that would support the
elements of § 523(a)(6). The Plaintiff contends that, because the District Court found the Debtor liable of

a“willful violation of federal and state law” (Complaint 1 22), the Plaintiff has preclusively shown that the

Debtor committed a“ willful and maliciousinjury” which must beexcepted from discharge under § 523(a)(6).
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This argument necessarily assumes that the standards for intentional discrimination and punitive damages
under Title VII are sufficiently similar to those for “willful and malicious injury” under 8 523(a)(6). Itis,
therefore, necessary to define the precise question or questions adjudicated in the District Court Action.

TitleVII makesit “an unlawful employment practicefor an employer . . . to discriminate against any
individual with respect to his compensation, terms, conditions, or privilegesof employment, because of such
individual’s race, color, religion, sex, or national origin.” 42 U.S.C. § 2000e-2(a)(1). There are two
recognized classificationsof discriminatory conduct that constitute actionabl e sexual harassment under Title
VII: (1) quid pro quo harassment, where the misconduct is linked to a grant or denia of an economic quid
pro quo; and (2) hostile environment harassment, where the misconduct “has the purpose or effect of
unreasonably interfering with the individual’s work performance or creating an intimidating, hostile, or
offensive working environment.” Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986) (citing the
EEOC Guidelines on Sexual Harassment, 29 CFR 8§ 1604.11(a)(3) (1985)); see also Burlington Indus., Inc.
v. Ellerth, 524 U.S. 742, 752 (1998).

The Second Circuit has held that a plaintiff may establish a prima facie case of quid pro quo
harassment by presenting evidence “ that shewas subject to unwelcome sexual conduct, and that her reaction
to that conduct was then used as the basis for decisions affecting the compensation, terms, conditions, or
privileges of her employment.” Fitzgerald v. Henderson, 251 F.3d 345, 356 (2d Cir. 2001) (internal
quotation marks omitted) (quoting Karibian v. Columbia University, 14 F.3d 773, 777 (2d Cir. 1994)). In
order to prevail on aclaim of hostile environment harassment, the plaintiff must establish two elements: (1)
that the misconduct is “sufficiently severe or pervasive so as to ater the conditions of the victim’'s
employment and create a hostile working environment,” Harrisv. Forklift Systems, Inc., 510 U.S. 17, 21
(2993) (internal quotations marks omitted) (quoting Meritor Savings Bank, FSB v. Vinson, 477 U.S. at 67);
and (2) aspecific basisfor imputing the hostilework environment to the employer, Fitzgerald v. Hender son,

251 F.3d at 357 (citationsomitted). With respect to thefirst element, solong asthework environment would
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objectively be perceived, and is perceived by the plaintiff, as hostile or abusive, thereisno need for it to be
psychologically injurious or cause the plaintiff to suffer injury. Harrisv. Forklift Systems, Inc., 510 U.S.
at 22. The Plaintiff sued under both theories of sexual harassment in the District Court Action, but neither
cause of action contains the willfulness element of a § 523(a)(6) claim. The identity of issues inquiry,
however, does not end here.

The Plaintiff citesthe punitive damages provision of Title VIl (42 U.S.C. § 19814) in support of the
proposition that the District Court must have found “willful and malicious injury” to impose a punitive
damages award against the Debtor. This statute provides in pertinent part:

(a) Right or recovery. (1) Civil rights. Inan action brought by acomplaining party under

section 706 or 7170f the Civil RightsAct of 1964 (42 U.S.C. 2000e-5 [or 2000e-16]) agai nst

a respondent who engaged in unlawful intentional discrimination (not an employment

practicethat isunlawful because of itsdisparate impact) prohibited under section 703, 704,

or 717 of the Act (42 U.S.C. 2000e-2 or 2000e-3 [or 2000e-16]), and provided that the

complaining party cannot recover under section 1977 of the Revised Statutes (42 U.S.C.

1981), the complaining party may recover compensatory and punitive damages as alowed

in subsection (b), in addition to any relief authorized by section 706(g) of the Civil Rights

Act of 1964 [42 USCS § 2000e-5(g)], from the respondent.

(b) Compensatory and punitive damages. (1) Determination of punitive damages. A

complaining party may recover punitive damages under this section against a respondent

(other than a government, government agency or political subdivision) if the complaining

party demonstrates that the respondent engaged in a discriminatory practice or

discriminatory practiceswith malice or with recklessindifferenceto thefederally protected

rights of an aggrieved individual.

42 U.S.C.S. §1981a(emphasis added). Asthe Supreme Court explained in Kolstad, “theterms‘malice’ or
‘recklessindifference’ pertain to the employer’ sknowledgethat it may be actingin violation of federal law,
not itsawarenessthat itisengagingindiscrimination.” Kolstad, 527 U.S. at 535. Consequently, the Plaintiff
did not prove, and was not required to, that the Debtor intended to harm her. Reckless indifference is
sufficient for an award of punitive damages in cases of intentional discrimination under Title VII, but

insufficient to establish “willfulness’ under Geiger, which isthe main “issue at stake” in this proceeding.

Moreover, because of the sparsity of the District Court record, it isimpossible to ascertain whether
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thejury based itsaward of punitive damageson afinding of malice or recklessindifference. Absent aspecial
verdict or interrogatoriesincluding findings of fact and conclusions of law, the court cannot determine that
the issue of malice was actually litigated and determined in the District Court Action.

The Plaintiff’ sarguments to the contrary notwithstanding, aTitle V1l violation is substantially and
demonstrably different from a*willful and maliciousinjury” under 8 523(a)(6). The District Court was not
faced with the pivotal issue presented in this proceeding, namely, whether the Debtor sexually harassed the
Plaintiff with the intent to cause her harm. Under these circumstances, the Judgment cannot be given issue
preclusive effect.

1. Section 523(a)(6) Analysis

As amatter of law, violations of Title VII will meet the actual malice standard under Selluti for
purposes of a § 523(a)(6) determination. Because sexua harassment is both illegal and morally
reprehensible, it isimpossible to conceive of an actionable sexual harassment case against an individual
employer where that employer’ s conduct could be construed as anything other than “wrongful and without
just cause or excuse.” Inre Stelluti, 94 F.3d at 87. Thus, malice is inherent in finding that the debtor is
liablefor sexual harassment. However, followingthe Supreme Court’ sholdingin Geiger, TitleVII claimants
who seek to except their liquidated sexual harassment judgments from debtors' discharges will inevitably
face the difficult challenge of proving that their harassers intended to cause their actual injuries.

In this case, the Plaintiff has met the test of Stelluti and satisfied the second prong of § 523(a)(6).
In the District Court Action, the Plaintiff testified that she was frequently subjected to sexual acts by the
Debtor that were unsolicited, unwarranted, obscene, and illegal. As an officer of AASI, the Debtor
understood that he was legally obligated to prevent sexual harassment in the workplace. Y et, the Debtor’s
employees were led by his abhorrent example and the dereliction of his corporate duties. This caused the
Plaintiff to also endurethelewd remarks and conduct of her co-workers. Thereisno legitimatejustification

for the Debtor’s outrageous conduct or his refusal to take appropriate remedial actions against those
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employees who violated the anti-discrimination laws. Under these circumstances, the court implies from
these egregious acts that the Debtor’ s conduct was malicious.

Several considerations, however, causethe court to concludethat the Plaintiff hasnot met her burden
of proof on thefirst prong of § 523(a)(6). Intent to causeinjury was not anecessary element of the Title VII
causes of action asserted against the Debtor in the District Court Action. In addition, it is clear that intent
to injure was not a necessary underpinning for a punitive damages award. The question of whether the
Debtor in fact intended to cause the Plaintiff’ s injuriesis now, for the first time, squarely inissue. Asthe
Supreme Court determined in Brown, thisisthetype of question that Congressintended this court to resolve.
See Brown v. Felsen, 442 U.S. 127, 138 (1979).

Thereisno question about the depl orable nature of the conduct for which the Debtor washeld liable
inthe District Court; yet, thefirst part of the test for nondischargeability under § 523(a)(6) isnot the gravity
of misconduct, but intent to cause injury. See In re Luppino, 221 B.R. 693, 700 (Bankr. S.D.N.Y. 1998).
The Plaintiff must satisfy the first statutory prong by proving that the Debtor deliberately and intentionally
caused the injuries that she recounted in the District Court Action. Because of the nature of sexual
harassment, the Plaintiff’ s showing under Geiger is far more difficult than that under Stelluti. See Joanne
Gelfand, Esg., The Treatment of Employment Discrimination Claims in Bankruptcy: Priority Satus, Stay
Relief, Dischargeability, and Exemptions, 56 U. Miami L. Rev. 601, 636-37 (2001) (Employersengaging in
quid pro quo or hostile environment harassment may appreciate that their conduct could cause lost job
opportunities or create a sexually charged atmosphere, but they may never intend to cause non-job related,
psychological or physical injuries such as depression, nausea, sleeplessness, emotional distress, or |oss of
consortium.). Although sexual harassment under Title V11 presupposes intentional conduct in the form of
unwelcome sexual conduct, it does not require that the employer intend to injure the plaintiff. 1d. at 635.

While the court recognizes the minority view that a substantial certainty of harm can satisfy the

willfulnessrequirement of 8 523(a)(6), seelnreJones, 300 B.R. 133, 140 (1st Cir. BAP 2003) (citing Printy
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v. Dean Witter Reynolds, Inc., 110 F.3d 853, 859 (1st Cir. 1997) (advancing pre-Geiger definition of “willful
and malicious’ as*an act intentionally committed, without just cause or excuse, in conscious disregard of
one’ s duty”); see also Inre Gross, 288 B.R. at 662 (* An intentional wrongful act that necessarily causes
injury meets the willfulness standard under Geiger.”), it finds no support for this position.*® Accordingly,
the court cannot deviate from Geiger’s strict standard.

Moreover, the court finds no authority for treating sexual harassment asan intentional tort sufficient
to operate as abasisfor nondischargeability under § 523(a)(6). Although the Supreme Court likened sexual
harassment to an intentional tort for purposes of determining whether an employer is subject to vicarious
liability for the unlawful conduct of itsemployees, see BurlingtonIndus., Inc. v. Ellerth, 524 U.S. at 756-760,
it did not find that the harasser must intend to injure hisvictim, asrequired by Geiger. Assetforthin Geiger,
intentional torts generally require that the actorsintend the consequences of their acts. Geiger, 523 U.S. at
61. For purposes of § 523(a)(6), the Supreme Court specifically rejected a broader interpretation, for fear
of placing within the excepted category awide range of situationsin which the act isintentional, but injury
isunintended, i.e., neither desired nor in fact anticipated by the debtor. Id. at 62.

Withinthisframework, the court turnsitsattention to whether the Plaintiff has shown that the Debtor
intended to cause her psychological and economic harm. Even if the acts of sexual harassment occurred
exactly as aleged, nothing in the District Court Action or in this proceeding convinces the court that the
Debtor intended to do so. Thereis no evidence that the Debtor ever intended to cause any of the injuries

recounted by the Plaintiff in the District Court Action. Infact, anintent to causethe Plaintiff economic harm

19 Courts in the minority, including those within the First Circuit, have seemingly avoided any
significant discussion of Geiger. In the case of In re Jones, the Bankruptcy Appellate Panel found that
“harm was suffered because the [debtor] unjustifiably disregarded [the plaintiff’ 5] right to be free from
sexual harassment by engaging in behavior that created a hostile working environment.” In re Jones, 300
B.R. a 139. The decision continued, however, to state that the willful requirement of § 523(a)(6) was
satisfied because “there was sufficient evidence [in the Massachusetts Commission Against
Discrimination action] to find that the [debtor’ 5] actions were deliberate or intentional and that he did
intend to harm or injure the [plaintiff].” Inre Jones, 300 B.R. at 140.
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by forcing her to resign from AASI would have been contrary to the Debtor’ s self-interest so long as the
Paintiff’s relationship with the Debtor’s family extended beyond her employee status at AASI. It seems
unlikely that the Debtor would have intended to terminate the Plaintiff’s employment with AASI when his
wife held interests in the corporation as a stockholder and officer, and she had an ongoing personal
relationship with the Plaintiff. The Plaintiff would have been free, at any time, to notify Ms. Busch of the
Debtor’ sconduct and the reasonsfor her resignation. Moreover, the Plaintiff admits that the Debtor * acted
with specific intent to advance his own prurient interests at the expense of [her] right to be free from sexual
attack and harassment.” (Van Norden Letter of November 12, 2003.) This appears to be the only interest
that could have motivated the Debtor. Because the court cannot find that the Debtor intended to harm the
Plaintiff in any manner, the Plaintiff has failed to show willfulness under Geiger.

Finally, the Plaintiff’ spolicy argument must al so berejected becauseitiscontrary tothecurrent state
of thelaw. The court cannot resolve theinherent conflict between the policies underlying Title V11 and the
Bankruptcy Code. WhileTitle VIl seeksto protect employees by compensating them for |osses suffered and
to deter employers from future violations, the Bankruptcy Code fosters rehabilitation of the debtor and
equality of distribution among creditors. Although discharge of their liquidated debtsisagraveinjusticefor
TitleVII claimants, the Bankruptcy Code affords no special treatment for victims of sex discrimination. Cf.,
e.g., 11 U.S.C. 88 523(a)(5) (excepting debts from discharge for alimony, maintenance, or child support);
(a)(9) (excepting debtsfromdischargefor death or personal injury caused by substance-related motor vehicle
accidents). Thus, incaseswheretheindividua employer filesfor bankruptcy relief, thevictimsarerel egated
to the protection of § 523(a)(6). Here, although it may seem to the Plaintiff to add insult to injury,

§ 523(8)(6), asit must be read under Geiger, allows the Debtor to discharge the Debit.
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Conclusion
Since the court finds that the Plaintiff has not established by a preponderance of the evidence that
the Debt is attributable to a“willful and malicious injury,” the relief requested pursuant to § 523(a)(6) is

denied and the Complaint is hereby dismissed. For the foregoing reasons, the Debt must be discharged.

Itisso ORDERED.

Dated:
Albany, New Y ork

Hon. Robert E. Littlefield, Jr.
United States Bankruptcy Judge
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