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VEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
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On July 12, 1993, O W Hubbell & Sons, Inc. ("Debtor")
filed an omnibus notion seeking an order anending, reducing,
expungi ng, reclassifying or otherw se nodifying clainms of various
creditors pursuant to §502(a) of the Bankruptcy Code (11 U.S.C.
§§101- 1330) ("Code") and Rule 3007 of the Federal Rules of
Bankruptcy Procedure ("Fed.R Bankr.P."). The notion was heard at a
regular notion termof this Court on August 24, 1993, at Uica, New
York, and adjourned to Septenber 28, 1993, at which tine the New
York State Departmnent of Taxation and Finance ("Departnment”) raised

an objection to the Debtor's notion which proposes to reduce



the Department's claim from $91,863.28 to $33,972.61. An
evidentiary hearing on the matter was scheduled to be held on
Decenber 22, 1993, however, in lieu of the hearing, the parties

(requested the opportunity to prepare a stipulation of facts al ong
with nmenoranda of |law. The parties' request was granted and the

matter was submtted for decision on March 1, 1994.

JURI SDI CTI ONAL STATEMENT

The Court has jurisdiction over the parties and subject
matter of this core proceeding pursuant to 28 U S. C. §§1334(b),
157(a), (b)(l) and (b)(2)(B).

FACTS!

On August 22, 1990, an involuntary petition was filed
agai nst the Debtor pursuant to Chapter 7 of the Code. An Order for
relief under Chapter 7 and an Order converting the case to Chapter
11 were both signed on Septenber 26, 1990. On July, 1, 1993, the
Debtor's plan of reorganization ("Plan") was confirmed by this
Court.

The Debtor is involved in the manufacture, sale and
installation of guardrails made of gal vani zed steel. On Decenber
20, 1984, the Departnent's D vision of Taxation ("D vision") issued

a Notice of Determnation and Demand for Paynent of Sal es and Use

! The parties have agreed to a stipulation ("Stipulation") of
the facts found in the Tribunal's decision, which wll be
sunmari zed by this Court for purposes of the matter herein.



Taxes Due for the period fromJune 1, 1981 - February 29, 1984. The
Debtor filed a petition for revision of the determ nation, and a
hearing was held before an admnistrative |law judge ("ALJ") on
Cct ober 20, 1988. See Exhibit "B" of the Stipulation. The decision
of the ALJ, issued on May 25, 1989, was appealed to the New York
State Tax Tribunal ("Tribunal"), which in turn issued a decision on
March 22, 1990. See Exhibit "A" of the Stipulation. The docunents
indicate that the Debtor was represented at the hearing by Sanuel
D. Hester, Esq.?

At issue in the proceeding before the ALJ and the
Tribunal was a determ nation regardi ng whether the Debtor's process
of gal vani zing guardrails for use on its road inprovenent projects,
along with the utilities directly consumed in connection therewth,
constituted the production of tangible personal property for sale
wi thin the neaning of §1115 (c) of the New York Tax Law ("NYTL")
such that the utility purchases at issue were properly exenpt from
sal es tax.

The Tribunal, relying on the facts determned by the ALJ,
found that a portion of the guardrails manufactured by the Debtor
were sold outright to other contractors, including affiliates of
the Debtor. However, the remainder of the guardrails were installed
by the Debtor pursuant to contracts with New York State and

municipalities in the State of New York (" CGovernnent") and

“ The Court notes that the Debtor is represented in this
Chapter 11 case by the law firm of Menter, Rudin & Trivel piece
P.C., yet in this contested matter representation has been afforded
Debt or by Coupe, Siegel, Hester, Stephens & Kahler, Esqgs. The Court
is unable to | ocate any order appointing the latter firmas special
counsel to the Debtor pursuant to 11 U S.C §327(e).



resulted in a capital inprovenent to real property.

In allocating the Debtor's revenues between that
generated by direct sales of the guardrails and that generated
pursuant to the Debtor's installation contracts, the D vision had
determ ned that 21.81% of the revenues were fromdirect sal es and
the remaining 78.19% was from the installation contracts. The
Di vi sion had concluded that 78.19% of the Debtor's utility bills
used in the gal vanizing process were not exenpt pursuant to NYTL
§1115(c) and, therefore, properly subject to sales tax. The
Di vision had not considered sales to the Debtor's affiliates as
direct sales. However, upon review, the ALJ determ ned that the
utilities consumed in the production of guardrails ultimtely sold
to the affiliates were also entitled to exenpt status and
accordingly, the 78.19% figure was revised downward to 61. 77%

On March 1, 1993, the Departnent filed a proof of claim
in the anmount of $91,863.28. This included $38,152.23 in sales
taxes and interest for the period of Decenber 1, 1981 - February
28, 1984 pursuant to the ALJ's decision,?® as well as $53,711.05 for
taxes and interest for the period of June 1, 1985 - May 31, 1988.

° There appears to be a discrepancy between the $38,152.23
claimed by the Departnent to be due and owing and the figure
asserted by the Debtor in the anobunt of $33,972.61. The parties
attributed this to the calculation of interest. The Court takes
notice that the Division's determ nation was for the period from
June 1, 1981 - February 29, 1984. However, the Departnent's proof
of claimreferences the period fromDecenber 1, 1981 - February 28,
1984. The question of any discrepancy, however, is not currently an
i ssue before this Court.



ARGUMENTS

The Debtor concedes that the Court is wthout
jurisdiction to make a determ nation regarding the tax assessnent
for the years 1981-1984 pursuant to Code §505(a)(2) (A . However,
as there has been no adjudication by a judicial or admnistrative
tribunal as to the assessnent for the years 1985-1988, the Debtor
seeks a determnation by this Court regarding the legality of the
sal es tax assessed against it for those years. Debtor asserts that
since title or possession of the guardrails is transferred to the
state or ot her governnent entity under the terns of the
installation contracts that the transaction constitutes a "sale" as
defined by NYTL §1101(b)(5). Therefore, the Debtor makes the
argunent that the purchases of gas and electricity were for use in
the production of tangible personal property, i.e. the guardrails,
which the Debtor ultimately transferred to the Governnent in
accordance with the installation contracts. Pursuant to NYTL
§1115(c), the Debtor contends that the utility purchases shoul d be
deened exenpt from sal es tax.

The Departnent relies on the prior determ nation by the
Tri bunal for the years 1981-1984 in arguing that its claimfor the
years 1985-1988 should be allowed in full.

DI SCUSSI ON

Pursuant to Code §505(a)(1l), the Court nmay determ ne the

legality of any tax as long as there has been no adjudication by a



judicial or adm nistrative tribunal prior to the commencenent of
the case. As the Debtor concedes, the Court is precluded from
reviewing the Debtor's tax liability for the years 1981-1984 since
it has previously been adjudicated by the ALJ and affirned by the
Tribunal. See generally In re Galvano. 116 B.R 367, 372 (Bankr.

E.D.N. Y. 1990) (citations omtted).

The argunents made by the Debtor herein appear to be the
sane as those it raised in the admnistrative proceedi ng before the
ALJ, nanely that the transfer of ownership and possession of the
guardrails to the CGovernnment pursuant to the installation contracts
constituted a "sale" of tangible personal property. The ALJ, as
well as the Tribunal, dismssed this argunent, citing inter alia to

Matter of Mdland Asphalt v. Chu. 136 A D.2d 851, 523 N.Y.S. 2d 697,

699, appeal denied 72 N Y.2d 806, 529 N E. 2d 177, 532 N.Y.S. 2d 847

(1988) and Matter of Southern Tier Iron Wrks v. Tully. 66 A D. 2d

921, 410 N.Y.S. 2d 711, 713 (1978) for the prem se that there is no
"sal e" when the property is being manufactured primarily for use in
services provided by the producer. The ALJ concluded that the
Debt or was gal vani zing the guardrails for its own use and was not
primarily in the business of selling the guardrails separately from
the services it provided pursuant to its installation contracts.
The doctrine of collateral estoppel is applicable to give
conclusive effect to the determ nations of adm nistrative agencies
as long as the procedures enployed are substantially simlar to

those used in a court of law. Ryan v. New York Tel. Co.. 62 N Y. 2d

494, 499, 467 N E.2d 487, 478 N. Y.S.2d 823 (1984); see al so

Fed. Sav. and Loan Ins. Corp. v. Director of Revenue, 650 F. Supp




1217, 1223 (N.D.111. 1986); Galvano. supra. 116 B.R at 373

(concluding that "[t]he State of New York has a thorough procedure
by which taxpayers nmay contest tax assessnents through
adm nistrative hearings ..."). The initial proceeding nust have
provided the parties wwth a full and fair opportunity to litigate
the issue. The doctrine precludes a party from relitigating an
i ssue of fact or |aw previously decided against that party. Ryan.
supra at 500. It nust be an issue which is identical to that

currently before the Court, and it nust have been material to the
first proceedi ng and the decision rendered therein. Id. Under the
doctrine of collateral estoppel, once an issue of fact and/or |aw
has been actually and necessarily determned, that determnation is
conclusive in suits based on a different cause of action involving

a party to the prior litigation. Montana v. United States. 440 U S.

147, 153, 99 S.Ct. 970, 973 (1979); see

also ITT Corp. v. United States. 963 F.2d 561, 563-564 (2d Gr.

1992). However, the doctrine is to be applied narrowWy in tax
cases. |TT, supra. 963 F.2d at 564. As the Suprene Court noted in
Conmi ssi oner v. Sunnen. 33 U S 591, 599-600, 68 S.Ct. 715, 720, 92
L. Ed. 898 (1949),

where two cases involve incone taxes in
di fferent taxable years, collateral estoppel
must ... be confined to situations where the
matter raised in the second suit is identical
in all respects with that decided in the first
proceedi ng and where the controlling facts and
appl i cabl e | egal rules renain unchanged.

Sunnen was | ater nodified by Mntana, supra. 440 U S. 147, 99 S. C.

970, which held that the application of collateral estoppel in tax

cases does not require direct identity of issue. |ITT, supra, 963




Lastly, the Court finds no special circunstances which

woul d warrant an exception to the normal rules of preclusion.

Havi ng anal yzed the matter sub judice in terns of the

three prong test of Mntana. the Court concludes that collateral
estoppel applies to this case. The determ nation nade by the ALJ
and affirmed by the Tribunal regarding the tax assessnent for the
years 1981-1984 is given preclusive effect with respect to the
assessnment for the years 1985-1988. On that basis, the Court
determnes that the Debtor's utility purchases which were consuned
in the galvanizing of the guardrails for the years 1985-1988 and
later installed by the Debtor pursuant to its installation
contracts with the Governnent were properly subject to tax.

For the foregoing reasons, it is

ORDERED that the Department's claim for sales and use
t axes based upon its assessnent for the period June 1, 1985 - My

31, 1988 is allowed in full.

Dated at Utica, New York
this 3rd day of June 1994

Stephen D. Gerling
U. S. Bankruptcy Judge
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