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MEMORANDUM-DECISION, FINDINGS OF FACT,
CONCLUSIONSOF LAW AND ORDER AND RECOMMENDATIONS

Under congderation by the Court is a motion filed on behaf of Algonquin Power
Corporation, Inc. (*APC”), Algonquin Power Systems, Inc., Algonquin Power Fund (Canada),
Inc., Algonquin Power Income Fund (“Fund’), Algonquin Power Systems New Hampshire, Inc.
and Algonquin Power (U.S) Holdings, Inc. (collectivdy “Algonquin” or “Algonquin
Defendants’) on November 15, 2002, seeking partid summary judgment in the above-referenced
adversary proceeding with respect to the seventh through the thirteenth causes of action set out
in the complaint (“Complant”) filed on August 29, 2001. On January 3, 2003, a Smilar motion

was filed on behdf of Aetna Life Insrance Co. (“Aetnd’), aso a defendant in the adversary
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proceeding.  Additiondly, before the Court is a crossmotion filed on behdf of Marina
Development, Inc. (“MDI”), Trafdgar Power, Inc. (“TPI”), Chrigtine Falls of New York, Inc.
(“CFC”), Franklin Industrid Complex, Inc. (“Franklin”) and Pine Run of Virginia Inc. (“Fine
Run’) (collectivdly “Plaintiffs’ or “Debtors’)* on January 13, 2003, opposing both Algonquin’s
and Aetna s motions and requesting summary judgment (collectively, the “Mations’).

The Court heard ord argument on the Motions on February 4, 2003, at its regular motion
term in Syracuse, New York. The Court reserved its decision on the Motions and asked that the
parties first address the issue of the Court’s jurisdiction with respect to the adversary proceeding.

The matter of the Court’ s jurisdiction was submitted for decison on March 4, 2003.

JURISDICTIONAL STATEMENT

The Court has jurisdiction over the subject matter of this adversary proceeding pursuant

to 28 U.S.C. 88 1334(b), 157(a), 157(b)(3) and 157(c)(1).

FACTUAL BACKGROUND

The Debtors filed voluntary petitions pursuant to chapter 11 of the Bankruptcy Code in

the United States Bankruptcy Court, Eastern Didrict of North Carolina, on Augugt 27, 2001. The

cases were transferred to this Court on or aout December 26, 2001, as was this adversary

! ltisaleged that MDI owns 100% of the outstanding shares of TPI, Franklin and Pine

Run. See Memorandum of Law of Debtors, filed on March 4, 2003 at 1. CFC is a subsidiary
of TPl. Seeid. n. 2.
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proceeding commenced by the Debtors on August 29, 2001, againgt the various defendants.
Pantiffs acknowledge in their Complaint that at the time they filed their petitions in August
2001, the “[m]atters detailed in this adversary proceeding are the subject of pending actions
among the parties . . . ” in both the United States Didrict Court for the Northern District of New
York (“Didrict Court”) and the Merrimack County (New Hampshire) Superior Court (“State
Court™), which had been commenced sometimein 19992 Seeid. at 7.

The Court will assume familiarity with the facts sat forth in a prior Memorandum-
Decison and Order of the Didtrict Court, see Trafalgar Power, Inc. v. Aetna Life Insurance Co.,
131 F.Supp. 2d 341 (N.D.N.Y. Jan. 16, 2001) (McCurn Sr. U.S.D.J.), and for purposes of this
decision the Court will dso rdy on the summary provided by Judge McCurn in a subsequent
decison of the Didrict Court. See Trafalgar Power, Inc. v. Aetna Life Insurance Co., 2001 WL
640908 (N.D.N.Y. May 23, 2001):

Between 1986 and 1988 TPl and CFC acquired and developed at least seven

hydrodectric power projects in Upstate New York. 1n 1989, defendant Aetna Life

Insurance Company loaned TPl and CFC goproximatdy $22.5 million in

connection with the power projects. In January 1996, that loan was restructured

and pursuant to a Revised Loan Agreement, the origina amount of the projects

debt was broken into “A” Notes and “B” Notes. Aetna aso provided TPl and

CFC with an unsecured line of credit in the amount of $1.3 million.

As a condition precedent to entering into the Revised Loan Agreement, TPl and

CFC agreed to secure a professond hydrodectric plat operator to manage the

power plants on a day-to-day basis. To that end, TPl and CFC entered into a

Management Agreement with Algonquin whereby Algonquin agreed to provide

vaious operations, maintenance and management services for the power fadlities.
Additionally, Algonquin agreed to loan TPl and CFC funds in the form of

2 According to the docket of the civil action pending in the Northern District of New
York, the matter is scheduled for a pretria on June 23, 2003. According to the Clerk’s Office
in Merrimack County, New Hampshire, the matter pending in Superior Court is scheduled for
trid on September 15, 2003. In both actions a jury demand has been made by the
plaintiffs/petitioners, the debtorsin the adversary proceeding pending in this Court.



working capitd through the aforementioned $1.3 million unsecured line of credit

provided by Aetna. Theredfter, Aetna dlegedly sold Algonquin the “B” Notes

and, later the “A” Notes, in violation of TPI's and CFC's right of first refusd as

contained in the Revised Loan Agreement.
Id. at *1.

On or about July 20, 1999, the Algonquin Defendants dlegedly sent TPI/CFC a Notice
of Default as a result of their aleged fallure to pay certain franchise taxes. See Complaint at
62. According to the Paintiffs, the Algonquin Defendants were contractudly obligated to cause
the Security Trustee® to pay said taxes. |d.

Pantiffs further dlege that in June 1991 Franklin and Confederation Leasing Limited
entered into a loan and financing agreement with respect to a $6.2 million loan to Franklin in
connection with the operation of two hydroelectric facilities in New Hampshire. See Complaint
a 7 74. It is further dleged that Confederation became insolvent and CIT Credit Group, Inc.,
flk/a Newcourt Credit Group, Inc. (“Newcourt’) and Canadian Income Partners | Limited
Patnership (“CIP’) obtained rights as assignees of the loan. Sometime in 1994 Franklin
defaulted on its payments. As part of a workout arrangement, in approximately June of 1995
Franklin entered into an agreement with APC for management services in connection with the
operation of Franklin's New Hampshire power projects. Id. a 76. Paintiffs dlege that after
APC became the manager in June 1995, it intentionally suppressed the power output at the New

Hampshire Projects and/or faled to repair the facilities, resulting in a decrease in anticipated

revenues. Seeid. at 1 79-80. It isfurther dleged that at some point APC purchased the Franklin

 Plaintiffs dlege that as a condition to the origina loan with Aetna, “Aetna required that
State Street Bank and Trust Company of Connecticut, N.A. (‘State Street’ or the *Security
Trustee') be dedgnated as Aetna's collatera agent pursuant to a Collaterd Trust Indenture
(‘Indenture’) to hold, manage and administer the mortgage and collaterd document encumbering
the New York Projects. . ..” See Complaint a 1 26.
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loan from Newcourt and CIP for $3.8 million and then assigned it to the Fund for $5 million. Id.

a 92. According to the Plantiffs, the Fund then sought full payment of gpproximaey $5.7

million under the Franklin loan. 1d. at 95.

According to the Complaint, the Pantiffs dlege tha the Algonquin Defendants, in

concert with Aetna, Newcourt and CIP (collectively the “Lenders’),

a

faled to competently, prudently and fathfully manage and operate
the Debtors' various Power Projects’;

falled to properly and fully account for and pay over revenues due
to Debtors for and on account of dectric power generated at and
sold from the Power Projects;

faled to properly and timdy pay expenses incurred in the
operation of the Power Projects;

faled to properly and timdy provide tax informetion relevant to
the operation of the Power Projects and necessary to file required
tax returns,

converted the Power Projects to their own use and control;

wrongfully hed themselves out to be the owners of the Power
Projects;

wrongfully interfered with the contractual rights and relationships
of the Plaintiffs, and

converted corporate opportunities of the Debtors to their own
purpose, design and bendfit while holding positions as agents and
fiduciaries of the Debtors.

See 15 of the Complaint.

Plaintiffs indicate that the adversary proceeding in this Court seeksto:

a

recover from the Defendants and/or require the Defendants to turn

* The “Power Projects’ refer to the seven hydrodectric facilities in New York and the
two in New Hampshire.



over dl property of the Debtors or their estates which property
was wrongfully acquired by the Defendants, induding each of the
Power Projects and al revenues and other assets related thereto.

b. determine the vdidity, enforcegbility, priority and extent of any
lien, dam or interest of any of the Defendants in the Power
Projects, in any other assets of the Debtors, or otherwise against
the Debtors' respective estates.

C. subordinate any dlowed or dlowable daim or interest of any of
the Defendants to the fullest extent dlowed by law and equity.

d. obtain an accounting and audit from the Algonquin Defendants
relaive to ther operation, management and control of the Power
Projects; and

e recover actud damages, induding logt profits from and impose
punitive damages upon the Defendants for their wrongful actions.

Seeid. at 1 6.

In this regard, the Complaint identifies nineteen causes of action including (1) avoidance
of aleged fraudulent transfers made by the Algonquin Defendants in paying themsdlves or ther
afiliates fees and expenses uilizing Debtors funds in connection with the management of the
Power Projects pursuant to § 548 of the U.S. Bankruptcy Code, 11 U.S.C. 88§ 101-1330 (“Code”);
(2) avoidance of dleged preferentid transfers made by the Algonquin Defendants in paying
themsdves or thear dfiliales fees and expenses utilizing Debtors funds in connection with the
management of the Power Projects within the year prepetition pursuant to Code 8§ 547; (3)
turnover by the Algonquin Defendants of certain power projects located in both New York and
New Hampshire dleged to be property of the estate, as well as an accounting and turnover of
records and documents; (4) equitable subordination of the claims of the Algonquin Defendants
as a reault of acts while in control of Pantiffs assets and acting in a postion of trust; (5)

impogition of a constructive trust with respect to the B Note based on alegations of breach of
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fiduciary duties and usurping of opportunities belonging to the Plaintiffs; (6) avoidance of aleged
fraudulent transfers pursuant to Code § 544; (7) breach of contract (Aetna); (8) breach of duty
of good faith and far dedlings in refusing to transfer the B Note (Aetna); (9) breach of fiduciary
duty and conspiracy (Aetna); (10) converson (Aetna); (11) specific performance by Algonquin
and Aetna with respect to a revised loan agreement and right of first refusd; (12) conversion
(Algonquin); (13) tortious interference with the contract between Plaintiffs and Aetna by
Algonquin; (14) breach of fiduciary duty by Algonquin based on their aleged failure to act in
good fath, to exercise loyaty and due care and their aleged self-dedling; (15) negligence as to
the management of the operation and finances of certain power projects (Algonquin); (16) breach
of fiduciary duty and conspiracy (Newcourt and CIP); (17) breach of good fath and far deding
(Newcourt and CIP); (18) converson (Newcourt and CIP), and (19) unjust enrichment with
respect to al defendants.

In the Complaint, the Debtors seek to avoid certain transactions and to subordinate certain
dams of the Algonquin Defendants. In addition to seeking the recovery of the transfers subject
to avoidance, the Debtors seek an award of compensatory damages in excess of $20 million; an
order directing Aetna, the Algonquin Defendants, Newcourt and/or CIP to transfer to the Debtors
the “A Note” and the “B Note’ and the Franklin Loan; an order declaring that Franklin is the
owner of the New Hampshire Projects; an order declaring that Trafdgar and Chrigtine Fals are
the owners of the New Y ork Projects; and an order awarding punitive damages.

The action in the Didrict Court (99-CV-1238) was commenced by TPl and CFC on

August 6, 1999.> The origind complaint identified ten causes of action against Aetna and APC.

> |t also gppears that there is an action pending in the District Court (00-CV-1246) which
was commenced by APC and the Fund againgt TP, CFC, Pine Run and American Casualty
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On or about January 11, 2000, TPl and CFC filed an Amended Complaint identifying the Fund,

as wdl as Algonquin Power Fund (Canada), Inc. as additiona defendants. The Amended

Complaint identifies only seven causes of action and seeks a judgment in an amount exceeding

$20 million and the ddlivery of the “A” and “B” Notes to the plaintiffs, as well as an award of
punitive damages.

A comparison of the Amended Complaint in the Digtrict Court action and the Complaint

presently under congideration by this Court reveds the following:

U.S. Bankruptcy Court N.D.N.Y. U.S. Digtrict Court N.D.N.Y.
Adv. Pro. 02-80005 99-CV-1238
Seventh Cause of Action = First Cause of Action
Eighth Cause of Action = Second Cause of Action
Ninth Cause of Action = Fourth Cause of Action
Tenth Cause of Action = Sixth Cause of Action
Eleventh Cause of Action = Third Cause of Action
Twelfth Cause of Action = Seventh Cause of Action
Thirteenth Cause of Action = Fifth Cause of Action

These seven causes of action are based on the transactions involving the transfer of the
A and B Notes as described below. It is those particular causes of action for which summary
judgment is sought in this Court.

An Amended Peition for Declaratory Judgment and for Other Rdlief Including Damages,
dated February 17, 2000, was dlegedly filed in State Court by Franklin, MDI and Arthur H.

Steckler, owner of MDI (jointly referred to as “Petitioners’) against Algonquin, Newcourt and

Company of Reading, Pennsylvania, on or about December 11, 2000, which arguably was stayed
upon the Debtors' filing of their petitions on August 27, 2001.
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CIP.° In the Amended Petition, Petitioners identify sixteen counts, including unfair competition
under New Hampshire state law, assertions of respondent superior liability and commercia
unressonableness.  The Petitioners seek, inter alia, a declaration that a foreclosure sde of thar
assets by Algonquin cannot be commercialy reasonable and would congtitute a breach of the
defendants duties of good fath and due diligence. Petitioners aso seek a declaration that
Franklin is the owner of the New Hampshire facilities. Certain counts in the New Hampshire
litigation present dlegations which appear comparable to those asserted in the adversary

proceeding pending in this Court:

U.S. Bankruptcy Court N.D.N.Y. New Hampshire Superior Court.
Adv. Pro. 02-80005 99-E-0383
Fourteenth Cause of Action = Firg Count
Fifteenth Cause of Action = Eighth Count
Sixteenth Cause of Action = Second Count
Seventeenth Cause of Action = Fifth Count
Eighteenth Cause of Action = Fourteenth Count

Nineteenth Cause of Action Sixth Count

A review of the proofs of dam filed in the Debtors cases reveds that Algonquin Power
Fund (Canada), Inc. filed proofs of clam against Marina, as well as Franklin, for $7,915,330
based on contingent lighility related to a guaranty of obligations owed by Franklin. See Proofs
of Clam#2 and 9. Thereisdso aclam by APC, aswel as by the Fund, againgt Pine Run in the

amount of $11,000,000, described as a contingent unliquidated dam relating to fraudulent

®  Although not origindly provided, the Court requested that PlaintiffS counsd furnish
it with a copy of the Amended Petition in order for it to review the matters pending in State
Court. The Court was dso provided with a copy of a Petition for Declaratory Judgment and
Other Relief, dated October 26, 1999, identifying Algonquin Power Fund (Canada) Inc. as the
“petitioner” and Franklin, MDI and Steckler as respondents. There is no reference to a docket
number identifying the action, however, and the Court has no information on whether judgment
was obtained prior to the bankruptcy filings Arguably, that matter was stayed, insofar as it seeks
relief againg Franklin and MDI, upon thefiling of the Debtors petitions on August 27, 2001.
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transfer of assets. See Proofs of Clam #3 and 4. The Fund has dso filed proofs of clam againgt
TP, as wdl as CFC in the amount of $18,821,496 for money loaned and secured by a lien on
essentidly dl of therr assets. See Proofs of Clam #5 and 7. APC filed proofs of clam againgt
TPI, aswdl as CFC, in the amount of $253,176, described as “Other” - secured by the right of
recoupment. See Proofs of Clam #6 and 8.  Findly, APC filed a clam againgt Franklin in the
amount of $50,905 for goods sold, services performed, secured by the right of recoupment. See
Proof of Claim #10.

On May 9, 2002, Algonquin filed a motion seeking withdrawa of the reference of this
adversary proceeding and the appropriate documents were forwarded to the Didrict Court, on
May 22, 2002. On October 10, 2002, the Hon. David N. Hurd, U.S. District Judge, Northern
Didrict of New York, issued a Memorandum-Decison and Order in response to the motion by
Algonquin to withdraw the reference of the adversary proceeding herein.  Judge Hurd concluded
that “*before a withdrawal of reference motion is made to the District Court, the bankruptcy court
must make the determination of whether proceedings are core or non-core.’” See Marina
Development, Inc. v. Algonquin Power Corp., Inc. (InreMarina Development, Inc. et al.), 6:02-
MC-031-035, dlip. op. at 3 (N.D.N.Y. 1995), quoting In re C-TC 9" Ave. Partnership, 177 B.R.
760, 766, reconsideration denied, 182 B.R. 1 (N.D.N.Y. 1995); see also In re 610 W. Owners
Corp., 1997 WL 317019 at *3-4 (S.D.N.Y. 1997) (concluding that the bankruptcy court should
make the determination as to whether dams are core or non-core after it had reviewed cases in
the Second Circuit and found that ether the bankruptcy court or the didtrict court may make the

determination “depending upon the Stuation.”).

DISCUSSION
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The Court’s subject matter jurisdiction is defined in 28 U.S.C. 88 157 and 1334. See
Plaza at Latham Associatesv. Citicorp North America, Inc., 150 B.R. 507,510(N.D.N.Y. 1993).
This Court has subject matter jurisdiction with respect to (1) cases “under titte 11, (2) avil
proceedings “arisng under title 11,” (3) civil proceedings “arisng in” a case under title 11 and
(4) avil proceedings “related to” a case under title 11. See 28 U.S.C. § 157(a). “Bankruptcy
judges may hear and determine dl cases under title 11 and dl core proceedings arising under title
11 ... and may enter appropriate orders and judgments. . . .” 28 U.S.C. § 157(b)(1) (emphasis
added).

A bankruptcy judge may aso hear non-core proceedings that are otherwise

related to a title 11 case. In such a proceeding, however, the bankruptcy judge

may not determine the issue, but may only submit proposed findings of fact and

conclusions of law to the digtrict court.

In re Best Products Co., Inc., 68 F.3d 26, 30 (2d Cir. 1995), citing 28 U.S.C. § 157(c)(1).

Section 157(b)(3) authorizes the bankruptcy judge to maeke a determination whether a
proceeding is a “core’ proceeding or otherwise “related to” the bankruptcy case. In this regard,
a review of the legidative history of 28 U.S.C. § 157 supports the conclusion that Congress
intended “a broad interpretation of the parameters of a core proceeding.” Seeid. at 31, dting In
re Ben Cooper, Inc., 896 F.2d 1394, 1398 (2d Cir.), vacated sub nom. Insurance Co. Of Stateof
Pennsylvania v. Ben Cooper, Inc., 498 U.S. 964, 111 S.Ct. 425, 112 L.Ed.2d 408 (1990),
reinstated, 924 F.2d 36 (2d Cir. 1991). The fact that the resolution of the matter may be impacted
by state law does not prevent the bankruptcy court from finding that it is a core matter. See 28

U.S.C. § 157(b)(3). Indeed, the Second Circuit has made it clear that “bankruptcy courts are not

precluded from adjudicating state law clams when such cdams ae a the heat of the
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adminigtration of the bankruptcy estate” Ben Cooper, 896 F.2d at 1399.

Whether or not a proceeding is a “core’ proceeding depends on the nature of the
proceeding if it is not one of those specifically listed in 28 U.S.C. 157(b)(2). See In re Kings
Falls Power Corp., 185 B.R. 431, 438 (Bankr. N.D.N.Y. 1995), dting In re SG.Phillips
Constructors, Inc., 45 F.3d 702, 707 (2d Cir. 1995). The Debtors contend that the entire
adversary proceeding is a core proceeding. According to the Debtors, causes of action 1, 2, 3,
4,610, 12 and 18 are “dearly core proceedings.” It isthe Debtors position that the other causes
of action are also core as they involve “the liquidation of the assets of the estate or the adjustment
of the debtor-creditor or the equity security holder rdationship . . . .” 28 U.S.C. § 157(b)(2)(0)).
Furthermore, Debtors contend that the fact that certain causes of action are based on tate law,
rather than the Code, does not mean that they are not core because, according to the Debtors, they
are “integra to estate adminigtration” and impact on the claim alowance process.

The Court’s main focus of inquiry must be on whether the essence of the proceeding is
“‘at the core of the federa bankruptcy power.”” S.G. Phillips Constructors, quoting Northern
Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50, 102 S.Ct. 2858, 73 L.Ed.2d
598 (1982). In making a determination of whether to classify a proceeding as core, courts have
examined severd factors, including

whether the action was commenced after the filing of the petition, see, e.g., In re

Ben Cooper, 896 F.2d at 1400; what impact the outcome of the proceeding will
have on the adminigration of the bankruptcy case, see, e.g., In re Prudential
Lines, Inc., 170 B.R. 222, 229 (S.D.N.Y. 1994); and whether the party essentidly
believed it was dealing with the debtor as ‘an officer of the court, see, e.g., Ben
Cooper a 1399. One additiond articulation has been ‘whether a contract
proceeding is core depends on (1) whether the contract is antecedent to the
reorganization petition; and (2) the degree to which the proceeding is independent
of the reorganization.” See In re U.S. Lines, Inc., 197 F.3d 631, 637 (2d Cir.
1999).
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In re G-I Haldings, Inc., 278 B.R. 376, 382 (Bankr. D.N.J. 2002) (clarifying the difference
between the core test applied by the Second Circuit from that applied by the Third Circuit).
Furthermore, if the Court determines that certain causes of action are not core, it must then
consder whether the causes of action are “related to” the bankruptcy case for which the Court
may submit proposed findings of fact and conclusions of law to the Digrict Court for final
determingtion. In In re Turner, 724 F.2d 338, 340-41 (2d Cir. 1983), the Second Circuit Court
of Appeds hdd that in order to be found to be “related to,” the proceeding must have a
“ggnificant connection” to the debtor’s bankruptcy case. The Second Circuit subsequently
“liberdized’ its postion in this regard in In re Cuyahoga Equip. Corp., 980 F.2d 110 (2d Cir.
1992), in which it indicated that “The test for determining whether litigation has a sgnificant
connection with a pending bankruptcy proceeding is whether its outcome might have any
‘conceivable effect’ on the bankruptcy estate” Seeid. at 114 (citations omitted).

In examining the facts underlying this adversary proceeding, the Court finds three
separate, though not necessarily digtinct, scenarios that form the bass for the dlegations in the
Complaint. The firg involves the purchase of the A and B Notes by Algonquin from Aetna under
the terms of the Revised Loan Agreement and underlies the basis for the action pending in
Didrict Court, as wdl as Counts 7-13 of the Complaint. The other two factua scenarios involve
the management of the Debtors Power Projects by Algonquin in both New York and New
Hampshire, the latter invaving dlegations agang Newcourt and CIP, as wdl as cetan
Algonquin defendants, which are the subject of the litigation in New Hampshire Superior Court.

The Court agrees with the Debtors that the firgt, second, third and sixth causes of actions
are core matters involving the avoidance of certain transfers as fraudulent and/or preferentia, as

wdl as the turnover of dleged property of the estate based on Code 88 544, 547, 548 and 550.
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See 28 U.S.C. § 157(b)(2)(E), (F) and (H).

The more dfficult andyds involves the causes of action which are the subject of the
Moations seeking summary judgment, namey counts 7-13 of the Complaint. They are, to a large
extent, based on an interpretation of the Revised Loan Agreement with respect to the purchase
of the A and B Notes. Debtors alege breach of contract, breach of fiduciary duty, conspiracy,
conversion and tortious interference with the contract between Aetna and some of the Debtors
by the Algonquin Defendants. The Debtors take the position that they are core pursuant to 28
U.S.C. 88 157(b)(A) and (O).

As noted by the Second Circuit Court of Appedlsin Best Products to dlow 28 U.S.C. §
157 (b)(2)(A) “to encompass ‘[a]ny [breach of] contract action that the debtor would pursue . .
. [and that] would be expected to inure to the bendfit of the debtor estate’ would create an
exception to Marathon that would swallow the rule” See Best Products 68 F.3d at 32, quoting
Orion Pictures Corp. v. ShowtimeNetworks, Inc. (Inre Orion Pictures), 4 F.3d 1095, 1102 (2d
Cir. 1993).” Indeed, as one court aptly stated,

this Court reads the language in Best Products as redfirming the breadth of §

157(b)(2)(A) - ad by implicaion, 8 157(b)(2)(0O) - and smply cautioning

practitioners and the lower courts that such breadth is not a subditute for
appropriate legd andyds in determining whether a matter is properly core, and
determining whether a gven matter passes muster under standards such as

whether the matter at hand is “an integral and historic bankruptcy function,” or
goesto the “heart” of the bankruptcy process.

" This Court recognizes that in Orion the defendant had not filed a proof of claim in the
bankruptcy case, which was a factor the court considered in determining that the proceeding was
not core. As noted previoudy, in this case certain of the Algonquin Defendants have filed proofs
of dam, thereby acknowledging that a debtor-creditor rdationship exigs and arguably
submitting themselves to the jurisdiction of this Court.
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Inre PSINet, Inc., 271 B.R. 1, 20 (Bankr. S.D.N.Y. 2001). The court went on to acknowledge
tha “an adversary proceeding involving the enforcement or congruction of a pre-petition
contract can be core if it does not seek recovery of damages for the prepetition breach of that
contract and ether is ‘unique to or uniqudly affected by’ the bankruptcy case or the adversary
proceeding ‘directly affect[s] a core bankruptcy function.”” Id. at 26.

The agreement between the Debtors and Aetna was entered into prepetition, and the sale
of the A and B Notes to the Algonquin Defendants occurred prepetition.  The Debtors seek $20
millionin damages. Their alegations, as set forth in Counts 7-13, involve actions which occurred
prepetition and are not unigue to the bankruptcy case and are not “uniquely affected” by the case,
except that some of the Algonquin Defendants fet compelled to file proofs of clam to protect
therr interests.  Indeed, some of those proofs of clam appear to be based on the relationship
which arose once they acquired the A and B Notes. For example, the Fund filed proofs of claim
againgt both TPl and CFC in the amount of $18,821,496 are described as being for monies
loaned.

The resolution of Counts 7-13 will certanly impact on the case and ultimaidy may
involve the dams alowance process. The Court does not believe that they represent an historic
bankruptcy function so as to make them “core’; however, the Court does find that they are
“rdated to” the case under the circumstances in that the outcome of the litigation is certain to
have an effect on the bankruptcy estate.

The Court believes that even if causes of action 7-13 were determined to be core, the
proper course would be to abgtain from hearing them because the same matter has been pending
in the Didrict Court for gpproximatdy four years, and it certainly has origind jurisdiction to

determine the matter invalving the sde of the A and B Notes, whether core or non-core, with
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greater findity and more rgpidly if this Court were to abstain.? See In re Cache, Inc., 71 B.R.
851, 852 (Bankr. S.D. Fla. 1987); see also In re Pittsburgh Corning Corp., 277 B.R. 74, 78
(Bankr. W.D. Pa. 2002) (noting that “[n]otwithstanding the <rong presumption against
withdrawa of the reference of core bankruptcy proceedings, the presumption can be overcome
‘based on a finding by the Court that the withdrawal of reference is essentia to preserve a higher
interest. (citations omitted).)”

In Pittsburgh Corning the debtor had filed an action in the didtrict court dleging age
discrimingtion under 29 U.S.C. 8 621 et seq. prepetition. She subsequently filed a dam in the
bankruptcy case to which the debtor objected. There had been substantid discovery in the didtrict
court action prepetition and there was a motion by the debtor for summary judgment which was
awaiting decison. The bankruptcy court recommended that in the interest of the efficient
adminigration of justice, the didrict court was in the best postion to decide the issues, which
were the same as the debtor’ s objection to the claim. 1d.

Accordingly, the Court recommends to the Didrict Court that Counts 7-13 be severed
from the adversary proceeding before this Court and that the reference be withdrawn as to those
causes of action. It is further recommended that they be consolidated with the action now

pending in the Didtrict Court.

8 This Court believes that whatever the outcome of the action, whether heard by this
Court or the Didrict Court, the losing parties are likely to apped given the amount in controversy
and the impact any decision will have on the rdaionship of the parties. By alowing the matter
to be decided by the Didrict Court, one step in the apped process would be diminated, thus
promoting judicia economy of the courts' resources.

°® Code § 362(a) “stays only proceedings against a ‘debtor’ - the term used by the statute

itsdf. ‘The statute does not address actions brought by the debtor which would inure to the
benefit of the bankruptcy estate’” Kilmer v. Flocar, Inc., 212 F.R.D. 66, 73 (N.D.N.Y. 2002)
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The Court aso deems it appropriate to sua sponte abstain from hearing those causes of
action assarted in the Complaint which are the subject of the action in New Hampshire Superior
Court commenced by some of the Debtors in 1999 pursuant to 28 U.S.C. 8§ 1334(c)(1) for many
of the same reasons. See In re Farmland Industries, Inc., 2003 WL 1950004 at *4
(Bankr.W.D.Mo.) (indicating that a court may abstain sua sponte from hearing a proceeding,
whether the proceeding is core or non-core in the interest of judtice, or in the interest of comity
with state courts or respect for state law pursuant to 28 U.S.C. § 1334(c)(1) (citations omitted)).
The decision to abgtain is within the discretion of the Court. See Asousa Partnership v. Pinnacle
Foods, Inc. (In re Asousa Partnership), 264 B.R. 376, 391 (Bankr.E.D.Pa2001). In thisregard,
the courts examine a number of factors including,

(1) the presence in the proceeding of nondebtor parties; (2) the extent to which
state law issues predominate over bankruptcy issues; (3) the difficulty or unsettled
nature of the gpplicable law; (4) the presence of a related proceeding commenced
in state court or other nonbankruptcy court; (5) the jurisdictiond basis, if any,
other than 28 U.S.C. § 1334; (6) the degree of relatedness or remoteness of the
proceeding to the man bankruptcy case; (7) the substance rather than form of an
asserted “core’ proceeding; (8) the feedhility of severing state law claims from
core bankruptcy matters to dlow judgments to be entered in state court with
enforcement left to the bankruptcy court; (9) the effect or lack thereof on the
efident adminigration of the estate if a court recommends abstention; (10) the
exigence of a right to a jury trid; (11) the burden on the bankruptcy court’s
docket; and (12) the likelihood that the commencement of the proceeding in
bankruptcy court involves forum shopping by one of the parties.

In re Lehigh Valley Professional Sports Clubs, Inc., 2002 WL 975876 at *6 (Bankr. E.D.Pa.),

(atations omitted). “These factors are gpplied with flexibility;, no one factor is necessarily

(Munson, Sr. D..J), quoting Assoc. of . Croix Condominium Ownersv. . Croix Hotel Corp.,
682 F.2d 446, 448 (3d Cir. 1982). The court in Kilmer hdd that the plaintiff’s bankruptcy filing
did not stay the action and alowed a motion for summary judgment filed by the defendants to
be decided. It is reasonable to bdieve that the action commenced by the Debtors in 1999 against
Aetna and the Algonquin Defendants in the Didtrict Court is proceeding.
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determinative and the relevance depends on the unique circumstances of the case”  1d.
The matter pending in State Court is much more comprehensive than that pending in this
Court and addresses more than smple dlegations of breach of contract and breach of fiduciary
duty, as wel as breach of the duty of good faith and far deding. The adversary proceeding, as
wdl as the action pending in State Court, involve nondebtors, some of whom have not filed
proofs of dam. The issues involve the prepetition relationship between Franklin and others
under the terms of various loan and management agreements over which this Court has only
“related to” jurigdiction. The Court undergtands that the matter, which has been pending for
agoproximately four years, is scheduled for trid in September. As with the causes of action for
which this Court has recommended withdrawval of the reference, the Court believes it is
appropriate that it abstain from hearing causes of action 14-18 asserted in the Complaint, as they
apply to the New Hampshire Power Projects, and adlow the State Court to resolve them.’® See
In re Manufacturers Acceptance Corp., 82 B.R. 155, 156 (Bankr. S.D.Fla. 1988).
The Court recognizes that it will be bound by the determinations made by the District
Court and the State Court and thet res judicata and collaterd estoppel may apply to the remaining
causes of action asserted in the adversary proceeding. These include the Debtors fourth cause
of action which seeks the equitable subordination of the daims of the Algonquin Defendants and
the Debtors fifth cause of action, which seeks the imposition of a condructive trust. Both the
fourth and fifth causes of action invalve the dam alowance process and administration of the

case and, therefore, fdl within this Court’s core jurisdiction to make a final determination. The

10 In the event that the Debtors are not successful in State Court, it would, of course, be

appropriate that enforcement of any judgment be determined by this Court through the clam
alowance and reorganizationvliquidation process.
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Court believes it appropriate, however, that they await the resolution of the actions in the District
Court and the State Court before making its determination.

The Debtors fourteenth cause of action in the adversary proceeding pending in this Court
dleges a breach of fiduciary duty on the part of the Algonquin Defendants, requiring that they
act in good faith, exercise loydty and due care and aso aleging that they engaged in self-dedling
in connection with both the New York and New Hampshire Power Projects. Ther fifteenth cause
of action in the adversary proceeding aleges negligence on the part of the Algonquin Defendants
in the operation and management of both the New Y ork and New Hampshire Power Projects.

Insofar as the Debtors dlegations are based on the actions of the Algonquin Defendants
in connection with their management and operation of the New Hampshire Power Projects, the
Court has aready indicated that the fourteenth and fifteenth causes of action should be heard by
the State Court. To the extent that the fourteenth cause of action aleges a breach of fiduciary
duty based on the dleged converson of the A and B Notes and the misappropriation of revenues
to purchase the same, the Court recognizes that the proof pertinent to some of these alegations
is likdy to overlap the proof pertinent to causes of action 7-13, which this Court has
recommended be addressed by the Didrict Court. Nevertheless, the Court believes that it can
properly address them as being “related to” the case when it considers the core matters raised in
causes of action 1-6 and is prepared to make recommendations to the Digtrict Court regarding the
two unless the Didrict Court chooses, in the interests of judicid economy, to withdraw the
reference of the 14™ and 15" causes of action, as well, to the extent that they involve the New
York Power Projects and the relationship between the Debtors and the Algonquin Defendants
under their management agreement.

The Debtors nineteenth cause of action seeks what the Court views as “umbrdla’ rdief
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based on dleged unjust enrichment. The Debtors request that the various defendants be required
to disggorge dl interests in the A and B Notes, the Franklin loan, the management fees charged
by the Algonquin Defendants, monies misgppropriated and al other benefits to which the Debtors
were otherwise entitled.  Such rdidf, if warranted, will only be available after the resolution of
the other eighteen causes of action and is likely to have been ruled upon in connection with the
other eighteen causes of action in some form or another by the State Court and the District Court.
However, the Court will retain jurisdiction to determine the nineteenth cause of action should it
be necessary based on a finding thet it appears to be core to the dams alowance process, as wdl
asto the adminigtration of the case.

Based on the foregoing, it is hereby

ORDERED that pursuant to 28 U.S.C. 8§ 1334(c)(1), this Court shall exercise its discretion
to abstain from adjudicating causes of action14-18 to the extent that they involve matters now
pending in New Hampshire Superior Court; it is further

RECOMMENDED to the United States Didtrict Court for the Northern Didtrict of New
York pursuant to 28 U.S.C. § 157(c)(2) that it withdraw the reference of causes of action 7-13
of the Complaint for consolidation with the matter pending in District Court (99-CV-1238); it is
further

RECOMMENDED to the United States District Court for the Northern District of New
York that it consider withdrawa of the reference of the fourteenth and fifteenth causes of action
in the interest of judicid economy to the extent that they involve the New York Power Projects;
it isfurther

ORDERED that a pretrid be held in this Court concerning the balance of the Complaint

on Tueday, July 29, 2003 a 2 PM in Room 220, U.S. Courthouse, 10 Broad Street, Utica, New



York.
Dated at Utica, New Y ork

this 20th day of June 2003

STEPHEN D. GERLING
Chief U.S. Bankruptcy Judge
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