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This matter is before the Court on the adversary
conplaint of Adirondack Bank ("Bank") against Angelo Anodio
("Debtor") filed August 30, 1993. In this proceeding, the Bank
seeks to have its clains against the Debtor decl ared

nondi schargeabl e pursuant to 8523(a) of the Bankruptcy Code (11



U S.C. 8§8101-1330) ("Code").' The Debtor filed his Answer on
Sept enber 23, 1993. A trial was held on February 2, 1994, in
Utica, New York, and the parties were given the opportunity to file
post-trial nenoranda of law. The matter was submtted for decision

on March 7, 1994.°2

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this adversary

proceedi ng pursuant to 28 U.S. C. 881334(b), 157(a), (b)(1) and
(b)(2)(1).

FACTS

At the tinme of the trial, the Debtor testified that he

! Wth respect to two | oans nade to the Debtor, the Bank

al | eges a cause of action based on Code 8523(a)(2)(B). Wth
respect to the overdrafts or so-called "check kiting" on two
checki ng accounts, the Bank all eges several causes of action
based on Code 8523(a)(2)(A), (a)(4) and (a)(6).

2 On June 15, 1994, the Court was advised by letter from
the Bank's attorneys that due to Debtor's agreenent to confess
judgnment as to the "check kiting" schene referred to herein and
make restitution, all as part of a disposition of pending
crimnal charges agai nst the Debtor, the Bank was w t hdraw ng
that portion of its conplaint dealing with the "check kiting",
but sought a decision as to the balance of the conplaint. On
June 23,1994 and again on August 8, 1994, the Court contacted
both the Bank's and Debtor's attorneys by letter requesting a
stipulation partially discontinuing that portion of the Bank's
conpl aint dealing with "check kiting", pursuant to Federal Rule
of Bankruptcy Procedure 7041. |In the interim the Court wthheld
i ssuance of the decision. Having received no response from
either party to its prior correspondence, the Court issues the
wi t hi n Menorandum Deci si on, Findings of Fact, Conclusions of Law
and Order.



was sel f-enployed as a real estate broker. He also indicated that
he had at one tinme also been in the insurance business. The
busi ness certificate signed by the Debtor on July 9, 1985, lists
t he Debtor's business as "Anpdi o Real Estate and |Insurance.” See
Bank's Exhibit 60. The Debtor asserts, however, that there are
actually two separate businesses, Angelo F. Anodio Insurance and
Anodi o Real Estate.

On or about Novenber 1, 1991, the Debtor entered into a
contract with Gates-Cole Associates, Inc. ("Gates-Cole") for the
sale of that portion of the Debtor's insurance business handling
casualty insurance. See Bank's Exhibit 1. The contract includes
the sale of the Debtor's client |list and certain office equi pnent,
as wel |l as an agreenent to provide consul tant services for a period
of three years and an agreenent not to conpete within a fifty mle
radius of Utica, New York, for five years in the casualty insurance
busi ness. The Debtor was still free to continue in the business of
life, accident and health insurance.

On or about November 11, 1991, the Debtor submtted an
application to the Bank for a | oan of $30,000 for working capital
for Anbdi o Real Estate and I nsurance. See Bank's Exhibit 11. In
support of the application, the Debtor provided the Bank with tax
returns for the years 1988-1990 (see Bank's Exhibits 6-8), as well
as a personal financial statenent ("Financial Statenment"). See
Bank's Exhibit 5. The Financial Statenent |isted the value of
Anodi o Real Estate and I nsurance as $600, 000.

The Debt or sought a second | oan fromthe Bank in March or

April 1992 for $25,000 to be used to purchase restaurant equi pnment



in conjunction with a business to be operated by the Debtor's son.
See Bank's Exhibit 12. The loan was originally to be paid back in
full on June 6, 1992 (see Bank's Exhibit 70,) but was | ater renewed
for an additional three nonths (see Bank's Exhibit 16). The | oan
application, signed by the Debtor in an individual capacity on or
about April 3, 1992, included projections of earnings from the
proposed busi ness, as well as a list of equipnent that the Debtor's
son intended to purchase using the proceeds fromthe | oan.

In both instances, the Debtor signed commtnent letters
agreeing that there were to be no material changes in assets,
managenent, financial condition or nature of the business for which
the | oan was being nmade. See Bank's Exhibits 3 and 4. The first
| etter, dated Decenber 24, 1991, set forth the terns and conditions
for the $30,000 |oan and was signed by the Debtor tw ce, once as
owner of Anmpdi o | nsurance and Real Estate and once personally. The
second letter, dated March 23, 1992, set forth the terns and
condi tions for $25,000 | oan and was signed by Debtor individually
wi thout any reference to Anodi o I nsurance and Real Estate. Wth
respect to the first letter, Debtor testified that he never
informed the Bank that he had sold a portion of the insurance
busi ness.

The Court heard testinony from David Durgee ("Durgee"),
Executive Vice President and Director of Lending for the Bank, to
the effect that in reviewng the |oan application, including tax
returns and personal financial statenent, the Bank specifically
| ooked at the net worth, liquidity, debts and val ue of the Debtor's

busi ness. The Bank considered the cash flow and profitability of



t he business as well. In this case, the Debtor's tax returns
i ndi cated an increase in receipts from1988-1990. Al though there
had been a drop in profits, the returns also indicated that profit
had cone back in the third year, which was attri buted by Durgee to
the corrective action taken by the Debtor to reduce expenses. The
drop in profits was also indirectly reflected in the credit reports
on the Debtor and his real estate business. See Bank's Exhibit 9
and 10. The reports indicated certain credit card delinquencies in
1989. The credit reports also established that the Debtor had a
hi story of paying his nortgages and ot her bank debt.

The Debtor had also furnished the Bank with a |ist of
accounts receivable totalling $98,572.48. See Bank's Exhibit 11.
The Bank was given a security interest in the accounts receivable,
and it was Durgee's testinony that the | oans were sel f-1iquidating.
I n maki ng a determ nation concerning the | oans, he stated that he
had not relied on the Debtor's inconme stream Nor had he
considered the value of the Debtor's real estate as it would not
have been a primary source of repaynent on the | oans.

Durgee testified that he had not |earned of the sale of
a portion of the Debtor's insurance business until approximately
one year after the first |oan was nade. He could not state
definitively whether or not the Bank woul d have denied the |oans
had it known of the sale. He did indicate that if the Debtor had
advi sed the Bank of the sale, the Bank woul d have asked that the
Debtor provide it with information concerning the portion of the
Debtor's incone which was attri butable to the i ssuance of casualty

i nsurance and al so woul d have requested i nformati on concerning the



noni es received fromthe sale of the business.

As of the date of the trial, both | oans were in default.
Durgee testified that the balance on the first Iloan was
approxi mately $28,200 in principal and $4,000 in interest. Wth
respect to the second | oan, he i ndicated that approxi mately $25, 000
in principal was due and owing and $3,500 in interest.?®

In addition to the two | oans di scussed above, the Debtor
also had two checking accounts with the Bank (hereinafter the
"I nsurance Account"” and the "Real Estate Account"). The Bank
presented evidence that checks had been drawn on the two accounts
fromJuly 15, 1992 - July 23, 1992, which resulted in overdrafts
total ling $210, 301. 87 as of February 2, 1994. The checki ng account
statenments provided by the Bank show a pattern of deposits and
wi thdrawals on a daily basis for substantially equal anpbunts and

are sumari zed as foll ows:

| nsur ance Account

Checks drawn on the Bank

Dat e Deposit Transactions and Paid by the Bank

7/ 15/ 92 $33, 500( Exhi bit ("E")-19) $33,000, Ck.1090(E-53)

7/ 16/ 92 28,175 (E-19) 29, 500, Ck. 1091(E-54)

7117/ 92 29,500 (E-20-23)* 29, 500, Ck. 1093(E-55)
3,500 (E-20,22)*

7/ 20/ 92 32,000 (E-24,26)* 32,500, CK. 1094(E-52)

7/ 21/ 92 33,500 (E-27,29)*

7/ 22/ 92 36,500 (E-30,32)*

7/ 23/ 92 35,000 (E-33,35)*

® According to the post-trial menmorandum of |aw subnitted

on behalf of the Bank, as of February 2, 1994, the total anopunt
due and owing to the Bank was $60, 927. 12.



Real Estate Account

Checks drawn on the Bank

Dat e Deposit Transactions and Paid by the Bank

7/ 16/ 92 $29, 500 (E-37,39)* $29, 500, Ck.1391(E-36)
7117/ 92 32,500 (E-40,42)* 32,000, Ck.1392(E-56)
7/ 21/ 92 32,000 (E-43,45)* 32,000, Ck.1395(E-57)
7/ 22/ 92 35,000 (E-46,48)* 33,500, Ck.1400(E-58)
7/ 23/ 92 33,000 (E-49,51)*

*Deposits which resulted in Notice of Insufficient Funds received
from Savi ngs Bank of Uica ("SBU') (E-21, 25, 28, 31, 34, 38, 41,
44, 47, 50).

On Novenber 3, 1992, the Bank initiated an involuntary

Chapter 7 proceedi ng against the Debtor. An Order for relief was

granted by this Court on April 23, 1993. The adversary proceedi ng

herein was commenced by the Bank on or about August 30, 1993. At
the trial held on February 2, 1994, the Debtor called no wtnesses
and declined to provide the Bank with requested books and records.

The Debtor also invoked his Fifth Amendnent rights agai nst self-

incrimnation concerning all questions involving alleged

insufficient funds and checks drawn on his accounts wth the Bank.

He indicated to the Court that charges were pendi ng against himin

both state and federal courts concerning an alleged check kiting

schene. Accordingly, the Court ruled that it would not conpe
testinmony from the Debtor regarding the identification of Bank's

Exhi bits 20-35, 38-58 and 61-68, which included deposit slips,

returned checks and notices of insufficient funds.

ARGUMENTS

Wth respect to the two |oans made to the Debtor, the



Bank asserts that its claim should be declared nondi schargeabl e
pursuant to Code 8532(a)(2)(B). As toits claimof $210, 301.87 for
the overdrafts paid on the Debtor's two checki ng accounts, the Bank
contends that it should al so be decl ared nondi schar geabl e pur suant
to any one of three provisions of the Code, nanmely 8523(a)(2)(A),
(a)(4) or (a)(6).

In his Answer the Debtor sinply denied the allegations
made regarding the | oans made by the Bank. The Debtor declined to
either admt or deny the allegations regarding the check kiting
schene, asserting his Fifth Amendnent privilege. The Debt or
offered nothing in the way of a defense either in his Answer or at
trial, apparently relying on the fact that the Bank has the burden

of proving its allegations.

DI SCUSSI ON

The standard of proof to be applied in considering
exceptions to discharge is the preponderance of the evidence.

Gogan v. Garner, 498 U S. 279, 111 S. C. 654, 112 L.Ed.2d 755

(1991). In order to succeed under Code 8523(a)(2)(B), the Bank
nmust establish five elenents, nanely, (1) that there was a witten
statenment made by the Debtor; (2) that the statenment concerned the
Debtor's financial condition; (3) that the statenment was materially
fal se; (4) that the Bank reasonably relied on the statenent; and

(5) that the Debtor caused the witing to be made with the intent

to deceive the Bank. See In re Boice, 149 B.R 40, 44-45 (Bankr.
S.D.N. Y. 1992).



The Court wll first direct its discussion to the
Debtor's application for a | oan of $30,000 for working capital in
t he Debtor's business to cover accounts recei vabl e and comm ssi ons.
See Bank's Exhibit 11. As to the first elenment that there be a
witten statenent by the Debtor, the Court was presented wth
several statenents signed and submtted by the Debtor for the
purpose of obtaining the line of credit. These included a
commercial |oan application (see Bank's Exhibit 11), the Fi nanci al
Statenent (see Bank's Exhibit 5) and federal tax returns for the
years 1988-1990 (see Bank's Exhibits 6-8). Attached to the |oan
application was a signed list of accounts receivables as of
Decenber 1, 1991, in the anpunt of $98,572.48.

It is sufficient that the Debtor signed the docunents to
find that they were witten by him 1d. at 45. Furthernore, Code
8523(a)(2)(B) applies not only to statenments | abel ed as "fi nanci al
statenments” but also to any statenents nmade in witten |oan

applications. [In re Lefeve, 131 B.R 588, 593 (Bankr. S.D.M ss.

1991) (citations omtted). Therefore, both the |oan application
and the Financial Statenment constitute witten statenents by the
Debt or . *

Wth respect to the second elenent, that the statenent
concern the Debtor's financial condition, "[a] statenment concerning
t he ownership of assets clearly qualifies as a statenent regarding

a debtor's financial condition." Boice, supra, 149 B.R at 46. 1In

* The tax returns, while signed by the Debtor and furnished

in conjunction with the | oan application, were not conpiled for
t he specific purpose of obtaining the | oan and, accordingly, are
not considered by this Court in its discussion of Code
8523(a)(2)(B)



this instance, Section 3 of the Financial Statenent required that
the Debtor list his assets. So too, attached to the |oan
application was a list of the accounts receivabl es of Anodi o Real
Estate and Insurance. Cearly, both of these docunents shoul d be
consi dered statenents regarding the Debtor's financial condition.

The third factor to be considered is whether either
statenment was "materially false." "Amaterially false statenent is
one that 'paints a substantially untruthful picture of a financi al
condition by representing information of the type which would

normal |y affect the decision to grant credit." Lefeve, supra, 131

B.R at 594 (quoting In re Jordan, 927 F.2d 221, 224 (5th Cr.

1991)). There was no evidence that there were any materially fal se
statements nmade in the loan application itself. There were,
however, questions raised concerning the valuation of the Debtor's
business as listed in the Financial Statenent. The Fi nanci al
Statenment conpl eted by the Debtor shows a val ue of $600, 000 as of
Novenber, 1991. As the Debtor declined to provide the Bank with
hi s books and records, it was inpossible for the Bank to provide
the Court with any information to verify the figure. According to
the personal financial statenment conpleted by the Debtor on or
about March 15, 1991, and apparently also prepared for Key Bank,
the sane asset was previously valued at $1,350,000. See Bank's
Exhibit 2.° It may well have been that the difference actually
represented a downward val uati on based on the sale of the casualty

portion of the Debtor's insurance business approxi mately ten days

® A second financial statenent apparently prepared for Key
4

Bank on June 4, 1992, indicated a value of $1,400,000. See
Bank's Exhi bit 2A

10



before the Financial Statenent was signed, but there was no
testinmony offered to support such an hypot hesis. Wen questioned
regardi ng the di screpancy, the Debtor indicated that he could not
account for it. The fact remamins that the Debtor, an experienced
busi nessman, failed to apprise the Bank of the recent sale even
t hough he knew that the tax returns provided to the Bank, when
conbined with the Financial Statenent and | oan application, were
intended to provide an accurate financial picture of the business
at the tinme he was applying for the | oan. A msrepresentation
concerning the ownership of assets is a material falsity pursuant

to Code 8523(a)(2)(B). Boi ce, supra, 149 B.R at 45. "[ T] he

conceal mrent of a material fact may be the equivalent of a false

representation.” Matter of MlIbank, 1 B.R 150, 154 (Bankr.

S D.NY. 1979); see alsoln re Kroh, 87 B.R 1004, 1008 (Bankr.WD.

Mb. 1988) (Finding of material falsity in a financial statenment can
be based on omission of information about a debtor's financial
condition.). The fact that the information provided nay have been
technically true does not relieve the Debtor from correcting any
statenment he may have made that he has reason to believe the Bank

will rely on in making its decision. See generally First Nat'

Bank of Elgin v. Nlles, 35 B.R 409, 411 (N.D.1l1. 1983). I'n

Elgin the debtor submtted an application for a loan in which he
i ndi cated that the informati on bei ng provi ded was "as of January 5,
1981." The debtor signed the formand presented it to the bank on
February 13, 1991, without apprising it of a loan of $25, 000
incurred on January 26, 1981. The district court reversed the

bankruptcy court's decision, finding that the debtor's conceal nent

11



was a material m srepresentation.

A simlar conclusion is reached by this Court in respect
to the Debtor's application for a $30,000 line of credit. The
Debtor had an obligation to provide the Bank with a conplete and
accurate picture of his financial status, including that of his
busi ness.

That the statement constituted a materi al
m srepresentation of the Debtor's financial status does not end the
Court's analysis. The fourth el enent that the Bank nust establish
is that it reasonably relied on the Financial Statenent in making
the loan to the Debtor. Reasonable reliance can be shown if the
Fi nanci al Statenent was a contributory cause of the extension of

credit. Kroh, supra, 87 B.R at 1008. Durgee testified that the

Bank had obtained two credit reports on the Debtor which were used
to check the accuracy of the Financial Statenent. See Exhibit 9
and 10. Wil e Durgee could not give a definitive answer one way or
the other as to whether he would have approved the |oan had he
known of the sale of a portion of the Debtor's business, he did
testify that in granting the | oan he took i nto account the Debtor's
net worth, liquidity, debts and the value of the business. Wth
respect tothe latter, he indicated that he had consi dered the cash
flowand profitability of the business in nmaking his determ nation.

It is the view of the Court that the Bank reasonably
relied on the information provided to it, particularly in Iight of
its independent verification of its accuracy using the credit
reports. The credit reports, however, would not have alerted to

the Bank to the sale of the Debtor's business only ten days before

12



the Debtor submitted his | oan application. The Bank had to rely on
the Debtor for that information, and the Debtor failed to provide
sane.

Wth respect to the fifth element, "[i]ntent to deceive
can be established by the reckless indifference and reckless
di sregard of the accuracy of the information in the financial
statement.” |d. (citation omtted). As noted above, the Debtor
herein is an experienced businessman. In providing the Bank with
the Financial Statenment, as well as his tax returns for his
busi ness, the Debtor denonstrated a reckless disregard for the
accuracy of the financial picture of his business, given that it
did not reflect the fact that a portion of the Debtor's business
had recently been sol d.

The Court concl udes that the business | oan of $30, 000 was
obtained as a result of materially false representations,
intentionally nade by the Debtor in the Financial Statenent
presented to the Bank and accordingly, the debt is not
di schargeabl e i n bankruptcy pursuant to Code 8523(a)(2)(B)

Applying a simlar analysis to the |loan made to the
Debtor in March or April, 1992, for $25,6000, the Court notes the
f ol | owi ng: The application was for a commercial |oan for the
pur chase of restaurant equi pnent. See Bank's Exhibit 12. The | oan
application was signed by the Debtor w thout reference to "Anodio
Real Estate and Insurance.” The tax returns attached to the
application are those of "MIt's O assic Sandw ches.” The incone
and expense statenent made a part of the application were also for

MIt's Cassic Sandwi ches. Neither the |oan application (Bank's

13



Exhibit 12), commtnent letter of March 23, 1992 (Bank's Exhibit
4), nor the prom ssory note i ssued on the |oan (Bank's Exhibit 70)
make any reference to the Debtor's insurance business. Both were
signed by the Debtor in his individual capacity. The Bank has
presented no evidence that the information in any of these
docunents, while signed by the Debtor were in any way false.
Durgee did testify that it was not necessary to obtain additional
credit reports concerning the Debtor since those obtained in
conjunction with the previous request for a $30,000 line of credit
were | ess than 90 days old. However, the credit reports are not
statenments nmade by the Debtor and are not to be considered by the
Court in its analysis pursuant to Code 8523(a)(2)(B). Therefore,
the Court concludes that the Bank has failed to establish by a
preponderance of the evidence that a basis exists pursuant to Code
8523(a)(2)(B) which would preclude the Debtor from obtaining a
di scharge of the debt owed to the Bank for the $25, 000 | oan.

The Court next exam nes the transactions | abelled by the

"6  The Bank contends that on the

Bank as a "check kiting schene.
basis of the alleged check kiting schenme, the Debtor should be
denied a discharge pursuant to Code 88523(a)(2)(A), (a)(4) or
(a)(6). Initially, the Court will examne the facts as they

pertain to an anal ysis under Code 8523(a)(2)(A).

® "Check kiting 'occurs when accounts are maintained in

di fferent banks and checks are drawn on one account and deposited
in the other when neither account has any substantial funds in it
to pay the checks drawn on it. Since it takes several days to
coll ect a check, each of the accounts will show substanti al
credits of uncollected checks, and those credits will continue so
| ong as checks continue to be drawn every day in each bank and
deposited in the other bank.'"™ United States v. Pick, 724 F.2d
297, 298 n.1 (2d GCr. 1983).

14



Code 8523(a)(2) (A provi des t hat a debt IS
nondi schargeable if incurred as the result of false pretenses,
fal se representations, or actual fraud. The Bank nust establish by
a preponderance of the evidence that (1) the Debtor nade false
representations; (2) at the tine made, the Debtor knew the
representations were false; (3) the representations were made with
the intention and purpose of deceiving the Bank; (4) the Bank
relied on the representations; and (5) the Bank sustained the
alleged injury as a proxi mate result of the representati ons nmade by

the Debtor. 1n re Verdon, 95 B.R 877, 884 (Bankr. N.D.N. Y. 1989)

(citations omtted).
The courts appear split on whether the "nere giving of a
check without nore proof, is an actionable representation under

Code 8523(a)(2)(A)." Inre Mller, 112 B.R 937, 940, n.1 (Bankr.

N.D.Ind. 1989) (citations omtted). Sonme courts have held that an
i ssued check carries with it an inplied representation by the
i ssuer that there are sufficient funds available to cover it. See

id.; Inre Newell, 164 B.R 992, 995 (Bankr. E.D.Mb. 1994); In re

Lewsadder, 84 B.R 711, 714-715 (Bankr. D.O. 1988)(citing In re
Kur doghlian, 30 B.R 500, 502 (9th Cir. BAP 1983)); contra In re

Mahi nske, 155 B.R 547 (Bankr. N.D. Ala. 1992). |In |arge mneasure,
the split is the result of the courts' application of an analysis

made by the Supreme Court. See Wllianms v. United States, 458 U. S.

279, 102 S.Ct. 3088, 73 L.Ed.2d 767 (1982). In Wllianms the
Suprenme Court had focused on an element of a crimnal statute

requiring that there be a knowi ngly false statenent. Justi ce

15



Bl ackmun, witing for the majority’ and relying on the definition
found in the Uniform Comrercial Code ("UCC'), concluded that "a
check is not a factual assertion at all, and therefore cannot be
characterized as '"true' or 'false ." 1d. at 284, 102 S.Ct. at
3091. Justice Blackmun acknowl edged that there were other
pl ausi bl e interpretati ons of what a check represents. 1d. at 290,
102 S. C. at 3095. However, the court elected to narrowy
interpret the statute "consistent with our usual approach to the
construction of crimnal statutes.” 1d., 102 C.C. at 3094. The
statute under consideration in Wllians (18 U. S.C. 81104) nade no
reference to fraudulent intent, and the court was reluctant to
inpose crimnal liability sinply on the witing of a check,
know ngly supported by insufficient funds, and depositing it in a
federally insured bank. Justice White, in his dissent, indicated
that the fact that the UCC defines a check in a particul ar manner
does not nmean that a check cannot <carry wth it other
representations. |d. at 291, 102 S.Ct. at 3095. As Justice Wite
noted, "It defies conmmon sense and everyday practice to maintain,
as the mjority does, that a check carries wth it no
representation as to the drawer's account balance.” [d. 1In the
matter herein, the Court is not concerned with crimnal liability.
The focus of the Court's analysis, for purposes of dischargeability
of the debt, is sinply on whether there was a fal se representation
made by the Debtor. This Court concurs with those courts which
have held that for purposes of Code 8523(a)(2)(A), the issuance of

" Justices Wiite, Brennan, Marshall and Chi ef Justice

Bur ger di ssent ed.

16



a check constitutes an inplied representation that there are funds
avai lable in the account. The nere issuance of a check agai nst an
account with insufficient funds to cover the check, standi ng al one,
does not provide a basis for holding the resultant debt

nondi schargeable. See In re Fitzgerald, 109 B.R 893, 901 (Bankr.

N.D. 1d. 1989); Newel |, supra, 164 B.R at 995. However,

ci rcunst ances surroundi ng the transaction(s) may support a finding
that the debt is nondischargeabl e should they establish that the

representations were fraudulent. See generally id.

In Newel|l the debtor had issued a check on Decenber 11
1991, in the amount of $6,000 while the account on which the check
was drawn had a bal ance of approximately $1,727.14. The debtor
then proceeded to wite checks against the account with the
plaintiff's bank totalling approximtely $9,600.00, and dated
Decenber 11, 1991 and Decenber 12, 1991. On Decenber 12, 1991, she
t hen made a deposit of $9,200 into her account with the plaintiff's
bank using a check which was drawn on an account with a bal ance of
$5,052.62. The court in Newell concluded that "[t]he proximty in
time of these two deposits, in the circunstances that have been
presented here, conpels the conclusion that the debtor falsely
represented that she possessed sufficient funds to cover the

checks." Newell, supra, 164 B.R at 996.

This Court, in review ng the evidence herein, reaches a
simlar conclusion. According to the testinony and the evidence
presented by the Bank in the form of checking account statenents
(see Bank's Exhibit 19 and 36), deposit slips (see Bank's Exhibits
20, 24, 27, 30, 33, 37, 40, 43, 46 and 49), checks witten on the

17



Debtor's accounts with SBU (see Bank's Exhibits 22, 23, 26, 29, 32,
35, 39, 42, 45, 48 and 51) and notices of insufficient funds (see
Bank's Exhibits 21, 25, 28, 31, 34, 38, 41, 44, 47, 50) for the
period from July 15, 1992 - July 23, 1992, it is clear to this
Court that the Debtor falsely represented to the Bank that there
wer e avai l abl e funds to support each of the checks deposited in the
two accounts with the Bank when, in fact, that was not the case.

As to the second el enent that the Debtor knew that the
representations were false, the Debtor 1is an experienced
busi nessman. He presented no evidence to the effect that his
records or accounts were in any sort of disarray and that he was
unaware of the lack of funds. The very nature of the transactions
wher eby noni es were deposited and then withdrawn within the period
of one week between SBU and the Bank supports the Bank's position
t hat the Debtor knew that the funds were not avail able to cover the
checks he wote and deposited in his accounts with the Bank from
July 15, 1992 - July 23, 1992.

The third el enent requires proof that the representations
were made with the intent to deceive the creditor. As this Court

noted in In re Bossard, 74 B.R 730, 737 (Bankr. N.D.N Y. 1987),

Direct proof of fraudulent intent is rarely
avai l able. Therefore, intent to deceive may
be inferred when the totality of the
ci rcunst ances presents a picture of deceptive
conduct by the debtor, which indicates that he
did intend to deceive and cheat the |ender.
The representati on coupled with his conduct is
sufficient to permt the court to infer
requisite intent. (quoting Inre Schlickman, 6
B.R 281, 282 ( Bankr. D.Mass. 1980).

A court is also able to draw an adverse inference froma debtor's

refusal in a civil matter to "testify in response to probative
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evi dence against it." Federal Sav. & lLoan Ins. Corp. v. Sutherlin,

109 B.R 700, 706 (E.D.La. 1989) (citation omtted); see alsolnre

Horridge, 127 B.R 798, 799 (S.D.Tex. 1991). 1In the matter before
this Court, the Debtor refused to provide books or records or to
testify concerning the alleged check kiting schene, choosing to
i nvoke his Fifth Anendnment privilege. G ven the nunber of deposits
and withdrawals within a short period of a week and the fact that
there were insufficient funds to support the transfers, conbined
with the Debtor's refusal to provide any evidence whatsoever in
defense of his actions, the Court concludes that the Debtor
possessed the intent to deceive.

The fourth elenment requires that the Court exam ne
whet her the Bank relied on the representati ons nade by the Debtor.
A review of the custoner statenment for the Insurance Account shows
a pattern of daily deposits and withdrawal s in varying anounts in
May and June of 1992. See Bank's Exhibit 19. This pattern of
activity continued until Mnday, July 20, 1992, when a check that
had been deposited and credited to the Insurance Account was
returned for insufficient funds by SBU. A simlar pattern of
activity was docunented in the custoner statenent for the Rea
Estate Account. See Bank's Exhibit 36. During the period from
July 15, 1992 - July 23, 1992, the Bank continued to honor the
checks witten by the Debtor. Upon receipt of the notices of
insufficient funds, Durgee testified that he had been notified of
the activity in both accounts. Durgee also testified that on or
about Friday, July 24, 1992, he spoke with the Debtor and was given

assurances that the overdrafts at that tinme totalling approximately
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$80, 000 woul d be resolved by Mnday, July 27, 1992. The Court
concludes that the Bank relied on the deposits made into the
Debtor's accounts, as well as the Debtor's assurances, in electing
to pay checks witten agai nst the accounts upon their presentnent.

As to the fifth elenment requiring that the Bank
denonstrate that it sustained injury as a result of the
representations nmade by the Debtor, the Bank presented evidence
that in reliance on the deposits to the Debtor's accounts, it

permtted the Debtor to withdraw funds from both the Real Estate

Account and the Insurance Account totalling $210, 301.87. See

Bank' s Exhibits 52-58.

The Bank has nmet its burden by a preponderance of the
evidence as to all five elenents required to support a cause of
action based on Code 8523(a)(2)(A). Accordingly, the Court
concludes that the debt arising from overdrafts totalling
$210,301.87 in both the Real Estate Account and the Insurance
Account of the Debtor is nondischargeable. Therefore, it is
unnecessary for the Court to address the Bank's argunments nade
pursuant to Code 88523(a)(4) and (a)(6).

For the foregoing reasons, it is

ORDERED that the relief sought in the Bank's conplaint
wi th respect to a determ nati on of nondi schargeability, pursuant to
Code 8523(a)(2)(B), of the debt owi ng on the | oan of $30,000 nmade
to the Debtor for working capital for Anmpdio Real Estate and
| nsurance is granted; it is further

ORDERED that the relief sought in the Bank's conplaint

wi th respect to a determ nati on of nondi schargeability, pursuant to
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Code 8523(a)(2)(B), of the debt owi ng on the second | oan of $25, 000
to be used by the Debtor's son to purchase restaurant equipnent is
denied; and it is further

ORDERED that the relief sought in the Bank's conplaint
Wi th respect to a determ nati on of nondi schargeability, pursuant to
Code 8523(a)(2)(A), of the debt owing as a result of overdrafts on
t he Real Estate Account and the Insurance Account in the anmount of

$210, 301.87 i s granted.

Dated at Utica, New York
this day of 1994

STEPHEN D. GERLI NG
Chief U S. Bankruptcy Judge
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