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VEMORANDUM DECI SI ON AND ORDER

Sheehan, Phinney, Bass & Geen, P.A ("Sheehan") has noved this
Court pursuant to Bankruptcy Rule ("Bankr.R ") 9023 for an order
amending its Oder entered Cctober 12, 1988 regarding the final
allowance of fees to Sheehan as Special Counsel to Conmand
Servi ces Corporation ("Debtor").

The notion was scheduled for hearing before the Court at a
notion term held at the United States Courthouse, Syracuse, New
York on Decenber 6, |988.

Upon the ex parte application of Sheehan, the Court, by O der

dated Decenber 5, 1988, permtted the notion to be submtted on



papers al one.

The Certification affixed to Sheehan's Bankr.R 9023 notion
papers indicate that copies were nmailed to Kevin Newran, Esq.
("Newman") and Kim Lefebvre, Esg., United States Trustee ("UST")
on Novenber 4, 1988.

There were no appearances at the notion termheld on Decenber 6,

| 988 and the Court took the matter under subm ssion on that date.

JURI SDI CTI ONAL STATEMENT

The Court has jurisdiction of this matter pursuant to 28
U S. C A [01334 and 157(a), (b)(1) and (2)(A and (O (Wst Supp.

1988).

FACTS

The Debtor, in the business of the sales and service of mcro

conputers, filed for relief under Chapter 11 of the Bankruptcy
Code, 11 U.S.C A [0101-1330 (West 1979 & Supp. 1988) ("Code"), on

April 17, 1987. Upon the recommendation of its court-appointed
bankruptcy counsel, Sheehan was appoi nted Special Counsel pursuant
to Oders of the Court dated May 14, 1987 and Cctober 26, 1987.
On April 28, 1988, Sheehan filed a Final Application for
Conpensation ("Final Application") as Special Counsel, seeking a
total services fee of $25,157.50.

O significance for purposes of this notion, Sheehan alleged in

its Final Application that it had recovered the sum of $80, 000.00
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from the Bank of Vernont and was hol ding $30,777.15 "as security
for its fees and expenses in a segregated escrow account."  See
Final Application at para. 15 (Apr. 15, 1988) (signed by Ednond J.
Ford, Esq.). Sheehan further alleged that it had a "security
interest" in the $80,000.00 which secured the paynent of its fees.

See id. at para. 16.

At the hearing held before the Court on the Final Application on
May 31, 1988, Sheehan appeared in support wthout opposition,
al though the UST had filed a witten objection on May 26, |988
Thereupon, the Court reserved decision on the Final Application
and requested Sheehan to submt a nenorandum of |aw in support of
its position that it held a lien or security interest in the
nonies recovered from the Bank of Vernont permtting it to
wi t hhol d approxi mately $3l,000.00 fromthe Debtor.

On June 20, 1988 Sheehan filed a nenorandum of law in which it
mai ntained that, pursuant to New Hanpshire law, it held an
attorney's lien on the settlenent proceeds of $80,000.00 which
arose from a pre-petition cause of action against the Bank of
Vernmont.  Sheehan al so contended that this lien entitled it to be
adequately protected in the event it was ordered to turn over the
entire proceeds to the Debtor.

On Cctober 12, 1988, the Court issued a Menorandum Deci si on and
O der which determned the anmount of Sheehan's fee and further
concluded that "the $80,000.00 recovered by the Debtor from the
Bank of Vernont resulted not froma series of 'Collection Actions'
as Sheehan postures, but as the direct and sole result of the

adversary proceeding filed against the Bank of Vernont, Sl ack and
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Si | berdick, post-petition in Decenber, 1987 on theories of
equi tabl e subordination, agency, contract of instrunentality,
contract-joint vent ure, negl i gence, fraud and intentional
m srepresentati on, contract ual interference, unf ai r trade
practice, securities fraud, racketeering, R CO forfeiture and

fraudul ent conveyance." See In re Comand Serv. Corp., No. 87-

00528, slip op. at 8-9 (Bankr. N.D.N. Y. Cct. 12, 1988).

On Cctober 20, 1988, Sheehan filed the instant notion, pursuant
to Bankr.R 9023, seeking to vacate the Court's Cctober 12, 1988
Oder relating to the nonexistence of its purported statutory
charging lien with respect to the settlenment proceeds. After its
papers were returned by the Bankruptcy Cerk due to the absence of
a return date, Sheehan refiled the notion on October 25, 1988 with
a return date of Novenber 29, 1988. The attached Certifications
indicated that copies of the originally filed notion were nmailed
to Newran and the UST on Cctober 19, 1988 and then renmiled to
each on Cctober 24, 1988 with notice of the return date and again
on Novenber 4, 1988, as indicated, when the hearing was adjourned

to Decenber 6, 1988.

DI SCUSSI ON

Procedural |y, Sheehan has attenpted to manipulate its final fee
request to the detrinent of the Debtor and its creditors and in
the process has engaged in conduct which this Court condemms as
bot h unethical and irresponsible.

It was clear from the very outset of Sheehan's appearance in
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this case that it was either ignorant of or wthout regard for
those sections of the Code which deal wth professiona
conpensation in a Chapter 11 context.

On Cctober 13, 1987, Sheehan filed its First Application for
Interim Conpensation ("First Application") seeking services and
expenses of $I7,077.50 and $4,177.37, respectively. 1t nmaintained
that this Court had no authority to review its receipt of a pre-
petition retainer of $I1,000.00 from the Debtor and could only
determ ne the existence of the fees owed under state law and rule
on relief from the automatic stay inposed pursuant to Code

0362(a). Sheehan further claimed that the Court should nodify the

stay to permt Sheehan's disposition of that retainer by setting
off its expenses and pre and post-petition services.

Additionally, Sheehan's First Application advanced a theory of
rei mbursenment for clerical and secretarial tine separate and apart
fromthe hourly rate of its professionals, a position which finds

l[ittle or no support in case law. See In re Conmmand Serv. Corp.

85 B.R 230, 233 (Bankr. N.D.N. Y. 1988) (collecting cases).

On March I, 1988, the Court issued a Menorandum Deci sion and
Order which approved the application of $5,500.00 of Sheehan's
retainer to its pre-petition services as well as the conpensation
of an additional $5,000.00 for services rendered post-petition,

post - appoi nt ment and $3,489.04 in expenses, pursuant to Code [l329

and 330, but specifically denied reinbursenent of $2,446.00 in
secretarial and clerical time. See id.

Sheehan's Final Application filed April 28, 1988, as indicated,
sought an additional $16,8/9.00 in fees since July 31, 1987,
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$1,000.00 for the preparation and defense of the instant
application and $2,130.61 in expenses, as well as renewed a
request for anmounts totalling $7,338.50 disallowd by the Court in
its March 11, 1988 Menorandum Decision and Oder, including
$2,110.50 in secretarial tine. This was prem sed upon the theory
that the Debtor had recovered sone $80,000.00 from the Bank of
Vernmont as a result of Sheehan's efforts. Sheehan al so sought the
$3,489.04 in expenses fromthe Debtor that it had been awarded by
the Court in the same Menorandum Deci sion but which it clained was
unpai d. Thus, Sheehan requested a total fee and reinbursenent as
Speci al Counsel's expenses of $30,777.15 in the Final Application
and announced that it was asserting its rights as the holder of a
security interest in the $80,000.00 recovery after remtting the
bal ance of $49,222.85 to the Debtor. See Final Application,
supra, paras. 9-17.

At that juncture, Sheehan had already been authorized a fee of
$1 0,500.00 which had been paid through application of the
$11,000.00 pre-petition retainer and was holding an additional
$30, 777.15 of property of the estate upon the premse that it had
a security interest or lien.

As noted previously, the Court had inquired of Sheehan at the
May 31, 1988 hearing the basis for its view that it was entitled
to retain approximately $31,000 of property of the estate in its
capacity as Court appointed Special Counsel to the Debtor and had
provi ded Sheehan an opportunity to brief its position, which
Sheehan had submtted to the Court in menorandum form on June 20,

1 988. After consideration of both the Final Application and said
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menorandum the Court had concluded that no lien or security
interest existed since the recovery of the $80,000.00 was the
result of a post-petition adversary proceedi ng agai nst the Bank of
Ver nont . However, the Court chose not to surcharge Sheehan upon
concluding that it held a "reasonable belief that it had a

statutory charging lien." In re Command Serv. Corp., supra, slip

op. at 12.

Havi ng requested that the Court pass upon its |ienhol der status
entitling it to unilaterally retain some $3l,000 of property of
the estate and after the Court rendered an unfavorable decision,
Sheehan now postures, through its Bankr.R 9023 notion, that the
Court erred procedurally in even considering said request.

Wile there is nmerit to Sheehan's contention that a
determnation as to the validity, priority and extent of a lien is
properly brought before a bankruptcy court within the context of
an adversary proceeding pursuant to Bankr.R 700l (2) rather than
as a contested matter pursuant to Bankr.R 9014, courts have
concl uded that where the rights of the affected parties have been
adequately presented so that no prejudice has arisen, form wll
not be elevated over substance and the matter will be allowed to

proceed on the nerits as originally filed. See, e.qg., In re

Szostek, 93 B.R 399, 403 n.6 (Bankr. E. D . Pa. 1988) (Bankr.R

7001(5): revocation of confirmation order); In re Mrysville Body

Wrks, Inc., 89 B.R 440, 441-442 (Bankr. E.D.Pa. 1988) (Bankr.R

7001(7): debtor's petition to stay IRS in collecting responsible

penalty tax fromits principal); In re Roberts Hardware, Co., No.

87-01800, slip op. at 4 n.3 (Bankr. NDNY. Apr. 11, 1988)
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(Bankr.R 7001(1): action to recover property); In re Data Entry

Serv. Corp., 81 B.R 467, 468 n.1 (Bankr. N.D.1l1l. 1988) (Bankr.R

7001(2): lien determnation and distribution order); Inre Mdain

Airlines, Inc., 80 B.R 175 (Bankr. D.Ariz. 1987) (defense under

Code [541 to debtor's notion to assune |ease does not require

opponent to file adversary conplaint); In re Stern, 70 B.R 472,

473 n.1 (Bankr. E. D.Pa. 1987) (Bankr.R 7001(4): revocation of
di scharge); In re VWallman, 71 B.R 125, 126 n.1 (Bankr. D.S. D

1987) (Bankr.R  7001(2): debtor's motion for contenpt and

sanctions due to nonexistence of lien); Doran v. Treiling (In re

Treiling), 21 B.R 940, 941 n.1 (Bankr. E. D.N Y. 1982) (Bankr.R

7001(1): proceeding to recover noney); cf. Smith v. New York State

H gher Education Serv. Corp. (In re Smth), No. 83-01317, slip op.

at 8-9, 11 (Bankr. ND.NY. Mr. 21, 1988) (noting operative verb
in Bankr.R 7001 is "may", in contrast to "shall" in Bankr.R
9014). Accord In re Banks, 94 B.R 772 (Bankr. MD. Fla. 1989)

(motion of Chapter 11 debtor's counsel for recognition and
approval of charging lien). This is particularly true where no
objection to the procedural defect has been | odged. See, e.qg., In

re Banks, supra, 94 B.R at 773; In re Szostek, supra, 93 B.R at

403 n.6; In re Roberts Hardware Co., supra, slip op. at 4 n.3; In

re Data Entry Serv. Corp., supra, 81 B.R at 468 n.1; Inre Stern,

supra, 70 BBR at 473 n.1; In re Treiling, supra, 21 B.R at 941

n.1. Contra In re Smth and Son Septic and Sanitation Serv., 88

B.R 375, 380-81 & n.6 (Bankr. D.Uah 1987) (Bankr.R 7001(1):
UST's request for noney judgnent against debtor for wunpaid

quarterly fees) (collecting cases); In re Ross & Hurney Paving,
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Inc., 51 B.R 374 (Bankr. E. D.NY. 1985) (Bankr.R 7001(2,7):

turnover order of funds arising from nmechanic's lien); cf. Flavor

Dry, Inc. v. Lines (In re Janes E.O Connell Co., Inc.), 82 B.R

118, 119-20 (N.D.Cal. 1988) ("may" in Bankr.R 2010 and 9025 is
used as enabling verb, not as indication of availability of
procedures ot her than adversary proceedi ng).

| ndeed, the notice pleading of the Federal Rules and the nmandate
of Rule 8(f) of the Federal Rules of Guvil Procedure
("Fed.R G v.P."), incorporated by Bankr.R 7008(a), that "[a]l
pl eadi ngs shall be so construed as to do substantial justice"
support this liberal interpretation by a court of equity. See In

re Morysville Body Wrks, Inc., supra, 89 B.R at 441-442 & nn. 4,5

(di scussing basis of authority as Fed. RCGv.P. 8(f), 10 and the
express or inplied consent of the parties and citing case law to
the contrary) (citations omtted). Bankr.R 9005 is al so gernane,
applying as it does Fed. R Gv.P. 61 which provides, in part, that
"[t]he court at every stage of the proceeding nust disregard any
error or defect in the proceeding which does not affect the

substantial rights of the parties.” See In re Ross & Hurney

Paving, Inc., supra, 51 B.R at 375.

Moreover, where the determnation of a lien is sought within the
context of other relief sharing a simlar basis, one court has
treated the adversarial formof the lien determ nation as subsuned
by the notion form of the additional requested relief, albeit
faced with the filing of both the adversary proceeding and the

contested matter. See Wndfelder v. Rosen (In re Wndfelder), 82

B.R 367, 369 (Bankr. E.D.Pa. 1988) (debtor's adversary proceeding
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to determne secured status of creditor's claimunder Code [506(a)
nerged into her notion to avoid the judicial |ien under Code

0522(f)(1)); cf. In re Banks, supra, 94 B.R at 774 (court refers

to award of fee from separate application as part of record in
notion to acknow edge existence and anmount of attorney's charging
lien). In a sense, the absence of objection can be viewed as a

wai ver to any procedural infirmties. See id. at 370. See also

28 AM JUR 2d Estoppel And Wi ver [0154-160, 166 (1966).

Here, Sheehan not only did not object to the Court's procedure
treating its entire Final Application as a contested matter
pursuant to Bankr.R 9014, but it asserted within that contested
matter its rights as a statutory lienholder and subnmtted a
menor andum of | aw when requested by the Court to substantiate that
position. Yet, when the Court issued the Menorandunm Deci sion and
Order contrary to its point of view, Sheehan now incredul ously
adnoni shes the Court that a ruling on the validity, extent or
priority of its lien should not have issued since Sheehan did not
present the matter to the Court in the proper context of an
adversary proceedi ng pursuant to Bankr.R 700l .

Sheehan goes on to unreasonably assert that the Court rendered
an "evidentiary conclusion” in the absence of testinony,
affidavits, cross-exam nation and w tnesses, suggesting sonehow
that such procedures are not available to parties within the
context of a contested matter and are reserved exclusively for
litigation in an adversary proceedi ng. Wil e Bankr.R 9014 does
provide a nore sunmary franmework for actions, portions of Part VII

of the Bankruptcy Rules are explicitly applicable to contested
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matters and the balance of the Part VII rules are utilizable at
the court's discretion. Thus, the fact that the Court requested a
menor andum from Sheehan at the May 31, 1988 hearing to support its
position did not preclude it fromrequesting either an evidentiary
hearing or |eave to submt additional data.

Mor eover, such hindsight posturing is nothing but subterfuge for
Sheehan's failure, prior to the formal subm ssion of the Fina
Application, to request an evidentiary hearing, if it thought one
was necessary, to flesh out any perceived inadequacies for the
burden of proof to denonstrate entitlement to fees is always on

the applicant. See In re Pettibone, Corp., 74 B.R 293, 299

(Bankr. ND. Ill. 1987). Here, Sheehan has neither argued nor
attached newy discovered evidence nor has it set forth any
extraordi nary circunstances which mght approximte cause or
excusabl e neglect for its failure to do so at the tinme the Fina
Application was taken under advi senent.

"Motions for reconsideration serve a limted function: to
correct manifest errors of law or fact or to present newy
di scovered evidence ... A notion for reconsideration cannot be
used to raise argunents that could and should have been nade

before the judgnment issued.” In re Wldnman, 72 B.R 700, 704

(Bankr. N.D.Ill. 1987) (citation omtted). See also In re

Petti bone, Corp., supra, 74 B.R at 298-99. 1In requiring "notice

to any parties in interest and to the United States Trustee and a

hearing", Code [1330 satisfies due process. See In re Pothoven, 84

B.R 579, 582-83 (Bankr. S.D.lowa 1988).

Continuing its frivolous argunents, Sheehan contends that this
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Court, in proceeding to determne the validity of its lien
position, has forced Sheehan to defend the existence of its lien
"not against attacks by other parties but rather against attacks
by the Court itself" and that, as such, "[t]he Court is acting as
plaintiff and jury in violation of Sheehan's rights to due process
under the Fifth Arendnent of the U'S. Constitution." See Mtion
to Arend Judgnment Regarding the Final Allowance of Fees to Specia
Counsel To the Debtor Under Rule 9023 para. 7. (Cct. 19, 1988).
Case law fully supports a bankruptcy court's review of a request
for attorney's fees in the absence of any opposition, both in and

out of the bankruptcy context. See Jordan v. Mark IV Hair Styles,

Inc., 806 F.2d 695 (6th Gr. 1986); In re Wslak, 94 B.R 540, 541

(Bankr. N.D.IIl. 1988); In re Cchoa, 74 B.R 191, 194 (Bankr.
N.D.N.Y. 1987); In re S T.N. Enterprises, Inc., 70 B.R 823, 83

(Bankr. D.Uah. 1987); In re Levans Products Co., 69 B.R 68, 69

(Bankr. S.D.Fla. 1986); In re NRG Resources, Inc. 64 B.R 643, 650

(WD.La. 1986); In re CQuisine Mgazine, Inc., 6/ B.R 20, 219

(Bankr. S.D.N.Y. 1986); In re Wlson Foods Corp., 36 B.R 317, 320

(Bankr. WD. Ckla. |1984).
As Bankruptcy Judge Francis G Conrad observed in the oft cited

In re S.T.N. Enterprises, Inc., supra, 70 B.R at 83, "[u]nder II

U. S.C. [0327-330 and Bankruptcy Rules 2016 and 2017, the Court has

an independent judicial responsibility to evaluate the attorneys

fees [citation omtted]." Accord In re Leff, 88 B.R 105, 106

(Bankr. N.D.Tex. 1988) ("obligation"). Such a statutorily
mandated inquiry is neither an attack, an action or a proceeding

agai nst counsel, despite a perception it may have of being engaged
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in battle with the Court as adversary, since "the bankruptcy court
sits as a guardian of the funds available to creditors.” In re

Cohen & Thiros v. Keen Enterprises, 44 B.R 570, 574 (N D Ind.

1984) . See also In re Wslak, supra, 94 B.R at 543; In re
Petti bone, Corp., supra, 74 B.R at 300.

In the case at bar, this Court's need to independently review

Sheehan's fee is all the nore critical where the law firm clearly
subject to the jurisdiction of the Court by virtue of its two
Orders of Appointnment as Special Counsel, sought to w thhold sone
$3l,000, which was property of the estate, from a Chapter 11
debtor under the guise of an attorney's charging lien which
al l egedly arose pre-petition and pre-appointnment.

The Court notes that neither Sheehan's initial Oder of
Appoi ntmrent dated May 14, 1987, which pertained to continuing
litigation, nor the Supplenental Oder dated OCctober 26, 1987,
whi ch was sought specifically to expand Sheehan's role and permt
it to comence the post-petition adversary proceedi ng against the
Bank of Vernont, nmade any reference to Sheehan's ability to claim
a statutory lien for its requested post-petition fees. Conpar e
Application by Debtor-In-Possession For Authority To Enploy
Speci al Counsel para. 3 (May 13, 1987) and Suppl enent al
Application By Debtor-In-Possession For Authority To Enploy
Speci al Counsel paras. 6-7 (Qctober 16, 1987). In fact, in a
letter submtted to the Court in support of its initial
appoi ntnent as Special Counsel, Sheehan represented that on the
date of filing, April 17, 1987, it held a pre-petition claim
against the Debtor in the sum of approximtely $7,700.00 for
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services performed in the pre-petition [litigation. See
Application By Debtor-In-Possession For Authority To Enploy
Speci al Counsel, supra, at paras. 10-11 (referring to attached
letter from Ednond J. Ford, Esq. to Peter Hubbard, Esq.) (Apr. 28,
1 987)). Thus, Sheehan itself recognized the distinction between
its pre and post-petition services with regard to the so-called
[ien. In an about face, Sheehan now contends that apparently
those same pre-petition services gave rise to its charging lien
for an additional $3I,000. 00.

Finally, Sheehan's notion pursuant to Bankr.R 9023 argues that
this Court's entry of the Order regarding its charging lien was
"inefficient and a waste of bankruptcy resources” absent an
adversary proceeding. See Mdtion to Arend Judgnent, supra, at
para. 8  Wiile running the risk of elevating this glib conment by
a response, the Court can only observe that the entire notion to
reconsi der has been "inefficient and a waste of bankruptcy courts’
resources”, instigated as it has been by a party who |abors under
the m sconception that it sonehow operates outside of the Code and
repeatedly refuses to digest the reasoning of various decisions
handed down by this Court in previous nmatters concerning it. See,

e.d., Inre Command Serv. Corp., supra, 85 B.R at 230.

Sheehan had clearly waived any possible procedural infirmties
in its Final Application by explicitly putting forward its lien
theory in its notion papers, appearing at the hearing, submtting
a nmenorandum of law and then resting wthout requesting an

evidentiary hearing. See In re Wndfelder, supra, 82 B.R at 370.

Moreover, the affidavit of miling affixed to the Fina
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Application indicated that all creditors and other parties in
interest were noticed and the objection |odged by the UST raised
i ssues considered and addressed by the Court in its Menorandum
Deci sion of Cctober 12, 1988, such as disallowance for secretarial
time and conputer research. Conpare (bjection O United States
Trustee To Final Application For Conpensation Requested By
Sheehan, Phinney, Bass & Geen, P.A (May 21, 1988) wth In re

Command Serv. Corp., supra. Additionally, as noted, a hearing was

conducted on May 31, 1988 in Syracuse, New York. Therefore, due
process was met and no substantive rights were inpaired.

This observation is bolstered by further posturing on the part
of Sheehan that the existence or non-existence of its lienis only
significant in the event that a Chapter 7 trustee appointed in a
presumably converted case would seek to recover admnistrative
expenses paid within the preceding Chapter |l or if there were
insufficient funds to pay all of the admnistrative clains within
the Chapter |II. See Mdtion To Anend Judgnent, supra, at para. 8

Thus, it opines that the Court's requirenent that Sheehan defend
its lien may be "irrelevant” and "unnecessary." [1d. This sinply
begs the question as to why Sheehan so vigorously asserted the
exi stence of its security interest in its Final Application and
perhaps points to a lapse of judgnment on its part that it would
now have the Debtor, the creditors and the Court bear.

The record thus reveals a law firm who chose to ignore the |aw
of the case and utilize self-help to "freeze" sone $31,000 to the

potential detriment of the Chapter |l Debtor and its creditors

and, in effect, approve its own fee in derogation of Code [330.
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Violations of the Code or professional ethics or breaches of
fiduciary duties can give rise to the reduction, denial or

forfeiture of conpensation or other sanctions. See In re KenDavis

Ind. Int'l, Inc., 91 B.R 742, 748 (Bankr. N D Tex. 1988); In re

Hargis, 73 B.R 622 (Bankr. N D Tex. 1987); In re Danon, 40 B. R

367, 376, 378-80 (Bankr. S.D.N.Y. 1984); In re Thonpson, 54 B. R

311, 316 (Bankr. N.D.Chio 1985), aff'd, 77 B.R 113 (N.D. Oio
1987) . See, e.g., AMVERICAN BAR ASSOCIATION MXDEL CCODE OF
PROFESSI ONAL RESPONSI BI LI TY CANON 1, 6, 7, 9; EC 6-1, EC 6-5; EC
7-4, EC 7-22, EC 7-39; EC 9-2, EC 9-5; DR 9-102 (1981); N D.NY.
District Court General Rule 2, 4; N.D.N Y. Bankr. Local Rule 2, 4.
"The federal courts enforce professional responsibility standards
pursuant to their general supervisory authority over nenbers of

the bar." United States v. Hammad, 858 F.2d 834, 837 (2d Cr.

1988) .

The fact that this Chapter Il Debtor's Plan of
Reor gani zati on has now been confirnmed and proof of paynent of al
admnistrative expenses, act ual and anti ci pated, has been
established to the satisfaction of this Court, does not aneliorate
t he seriousness of Sheehan's conduct throughout this case.

Wiile the Court was, at one point, of the belief that Sheehan's
advancenent of its lien status was reasonable, it is now apparent
upon review of this law firms course of conduct throughout the
case, including this baseless notion, that its conduct not only
was unreasonable and unethical, but is potentially sanctionable
under Bankr.R 90Il(a), which, as the bankruptcy anal ogue of

Fed. R G v.P. 11, serves "to discourage frivolous litigation and to
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conpensate the victins of such abuse.” Taylor v. Prudential -Bache

Securities, Inc., 594 F.Supp. 226, 229 (N.D.N Y. 1984). See Two

Star Surgical Supply, Inc. v. New York State Dep't of Social Serv.

(In re Two Star Surgical Supply, Inc., 92 B R 26, 28 n.2

(ED.NY. 1988); Byr ne, Sanctions For W ongful Bankr upt cy

Litigation, 62 AM BANKR L.J. 109 (1988); Schwarzer, Sanctions
Under The New Federal Rule 11 - A doser Look, 104 F.R D. 181, 201

(1985). See, e.qd., In re Taylor, 77 B.R 237 (Bankr. 9th Gr.

1987) (Bankr.R 9011 sanctions inposed by bankruptcy court on
creditor's attorney for filing ex parte notion, rather than
adversary proceeding, to obtain declaratory judgnent relating to
interest in property affirned).

Indeed, if properly admtted evidence on a devel oped record
denonstrates that Sheehan advanced the instant notion for an
i mproper purpose, such as to delay, to harass or to manipul ate the
court system or to advance a frivolous position reached w thout
an objectively reasonable pre-filing inquiry, the Court is under a
statutory duty to sua sponte inpose the appropriate sanctions to
conpensate the estate and deter future actions of this nature.

See Bankr.R 9011(a); Eastway Construction Corp. v. Gty of New

York, 762 F.2d 243, 253-54 (2d Gr. 1985), cert. denied U S.

_, 108 S.&. 269 (1987); divieri v. Thonpson, 803 F.2d 1265,
1274-75 (2d CGr. 1986); Calloway v. Marvel Enter. Corp., 854 F.2d

1452 (2d Gr. 1988); Shmavonian v. Lewis (In re Lewis), 79 B.R

893 (Bankr. 9th Cr. 1987); In re Ksenzowski, 56 B.R 821, 834-35

(Bankr. E.D.NY. 1985). C. Schwarzer, Rule 11 Revisited, 101

HARV. L. REV. 1013, 1020 (1988) ("The proper role of rule 11,
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however, is not to conpensate parties for such costs; it is to
deter litigation abuse.") (footnote omtted); Note, Plausible

Pl eadi ngs: Developing Standards For Rule 11 Sanctions, 100

HARV. L. REV. 631 (1988).

Accordingly, the Court finds that a hearing is necessary to nake
the mandated inquiry under Bankr.R 9011(a) and determne if
grounds exist to |levy sanctions, nonetary or non-nonetary, against
Sheehan. Said hearing wll also investigate the status of the
segregated escrow account allegedly containing the balance of the

settlenent proceeds See Inre J & J Record Distributing Corp., 80

B.R 53 (Bankr. E. D Pa. 1987), aff'd, 84 B.R 364 (E D Pa. 1988).

Sheehan and any affected parties will be given a full and fair

opportunity to be heard and respond at said hearing. See Eastway

Const. GCorp. v. Gty of New York, 637 F. Supp. 558, 567-69

(EED.NY.), nodified, 821 F.2d 121 (2d Gr. 1987) (quoting, inter
alia, Roadway Exp. Inc. v. Piper, 447 U S. 752, 767 (1980)). See

al so DelLuca v. Long Island Lighting Co., Inc., 862 F.2d 427, 430

(2d Gr. 1988) (citing to Braley v. Canpbell, 832 F.2d 1504, 1514-

15 (10th Gr. 1987)).

The Court, therefore

ORDERS:

1. That Sheehan shall imediately pay over to the Debtor any
suns it is presently holding in excess of the aggregate anount
awarded in the Menorandum Decision and Orders of this Court dated
March 11, 1988 and Cctober 12, 1988.

2. That an evidentiary hearing pursuant to Bankr.R 9011(A) is
set down for the 27th day of April 1989 at |0 a.m at the United
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States Courthouse, Uica, New York.
3. That Sheehan's Mdtion To Arend Judgnent Regardi ng The Final
Al l onance of Fees To Special Counsel To The Debtor Under Rule 9023

be in all respects denied.

Dated at Utica, New York
this day of March, 1989

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



