UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF NEW YORK

IN RE:

EAGLE RCOCK DAI RYS, | NC. CASE NO. 92-63813

WLLIAM M BARGABCS

CHRI STI NE D. BARGABOS CASE NO. 92-638l 2

Debt or s Chapter 11
Jointly Adm nistered Cases

APPEARANCES:
MENTER, RUDIN & TRI VELPI ECE, P.C. KEVIN M NEWAN, ESQ
Attorneys for Debtors O Counsel

500 South Salina Street
Syracuse, New York |3202

DEHM & NMcABEE
Consul tants to Debtor

P. O Box 103
CGeneseo, New York | 4454

STEPHEN D. GERLING U.S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Court has before it the First InterimApplication for Al owance
for Services Rendered ("First Fee Application”) by Dehm & MAbee ("Dehni),
her et of ore appointed by this Court as farm business consultants to the Debtors
by virtue of an Order dated May 19, [993. Sai d appoi ntnent was effective on
April 28, 1993.

A hearing on the First Fee Application was conducted on Sept enber 7,
1993 at a termof this Court held at Syracuse, New York. There was no opposition
to the Application.

Dehm seeks a total fee of $9,385 for services rendered to the Debtor
between March 16, 1993 and June 10, 1993. Dehmreceived a retainer of $3,000
froma non-debtor third party.

The Court reserved decision on the First Fee Application in |Iight of
the significant nunber of post-petition, pre-appointnent hours expended by Dehm
for which it now seeks conpensation. At the Septenber 7, 1993 hearing, Debtors'
attorney provided the Court with a letter fromDehmto the Court dated June 28,
1993 in which Dehmcontends that it was requested to finish its first report by

April 26th, presumably two days before the effective date of its appoi ntnment, by



Debt or Eagle Rock Dairys, Inc., Debtors' attorney and Key Bank.

Subsequently, the Court was provided with a copy of Dehms letter to
Debt ors' counsel advising that it would no | onger render services to the Debtor
Eagl e Rock Dairys, Inc. "unless and until the Court has approved said fee, and
paynment has been made and received in full." (See |etter dated Septenber 8, | 993
fromDehmto Kevin M Newnan, Esq.).

This Court has consistently held that services rendered to a debtor
by a professional are not conpensable unless the professional has first been
appoi nted pursuant to 8327(a) of the Bankruptcy Code (Il U S.C. 8101-1330)
("Code"). See In re ICS Cybernetics, 97 B.R 736, 738 (Bankr. N.D.N. Y. |989).

The Court is of the further opinion that the recent broadeni ng of the
"excusabl e neglect"” standard found in Federal Rule of Bankruptcy Procedure

9006(b) (1) by the United States Suprenme Court in Pioneer Inv. Services V.

Brunswi ck Associates, = US. _ |, I3 S C. 1489, 1495 (1993), does not apply

toan interpretation of the so-called "per se" rule dealing with fee applications

adopted by the United States Second Circuit Court of Appeals. See In re ICS

Cybernetics, Inc., supra, 97 B.R 738.

The Court notes that whil e Dehmwas rendering services to the Debtor,
for which conpensation is sought, as far back as March 16, 1993, there is nothing
toindicate to the Court that Dehmhad diligently sought appoi ntnent pursuant to
Code 8327(a) or that it was led to believe that it had been appointed by a third
party. It is to be noted that Dehm s Affirmation in support of its appoi ntnent
was not executed until May 6, 1993, al nost two nonths after the date on which it
comenced rendering services to the Debtors for which it seeks conpensati on.

Dehm s letter of June 28, 1993, while it inplies that it was acting
ingood faithin attenpting to nmeet an April 26th deadline inposed upon it by the
Debtor Eagle Rock Dairys, Inc., Debtors' attorney and Key Bank, does not
constitute excusabl e negl ect and does not provide any explanation for why Dehm
del ayed another ten days in making application to the Court for appointnment.

Thus, the Court wll approve paynment to Dehm for all services
rendered between April 28, 1993 and June 10, 1993 in the sumof $2,525.40 (42.09
hours @$60. 00 per hour). Dehmshall apply the retainer of $3,000 agai nst said

fee and retain the balance of $474.60 to be applied against subsequent



appl i cations.

IT 1S SO ORDERED.
Dated at Utica, New York
this day of Novenber, |993

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



