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Hon. Stephen D. CGerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

This contested nmatter is before the Court by way of an
Oder to Show Cause dated March 26, 1996, granted upon the
Application of Gaco Trucking Corp. ("Debtor") dated March 25,
1996, and a Mdtion to Inpose A Stay of Collection filed by the
Debtor, also on March 26, 1996.

Opposi tion was i nterposed by the I nternal Revenue Service
("IRS") and the contested matter was orally argued at the Court's

April 2, 1996 notion termin Syracuse, New York.



JURI SDI CT1 ONAL STATEMENT

The Court has jurisdiction of this contested matter
pursuant to 28 U.S. C. 881334(b), 157(a),(b)(1) and (b)(2)(A, (G
and (O.

FACTS

Debtor, which operates a trucking business, filed a
voluntary petition pursuant to Chapter 11 of the Bankruptcy Code
(11 U. S.C. 88101-1330) ("Code") on Septenber 8, 1994. On or about
Septenber 19, 1994, the IRSfiled a Proof of Claimin the anmount of
$315,868.20, which included a claim of $254,268.20 secured by
various federal tax liens, an unsecured priority claimof $56, 000,
and an unsecured general claimof $5,600.

On or about February 21, 1995, the Debtor and the IRS
entered into an "Agreement For Use of Cash Collateral” ("Cash
Col | ateral Agreenent") which was thereafter approved by an O der of
this Court dated April 7, 1995 ("Cash Collateral Oder"). In
significant part, the Cash Col |l ateral Agreenent required the Debtor
to 1) provide the IRS with nonthly operating reports pursuant to
Federal Rul e of Bankruptcy Procedure ("Fed. R Bankr.P.") 2015 on t he
sanme day that each report was filed with the Court; 2) provide the
IRSwith listings of its aged accounts receivable; 3) file all past
due tax returns by August 1, 1995 or 60 days prior to the
subm ssion of a plan of reorgani zation, whichever was earlier; 4)

pay each federal tax deposit when due and submt proof to the IRS



within 3 working days of the deposit; 5) propose a plan of
reorgani zation on or before Cctober 1, 1995 and, 6) comencing
Decenber 1, 1994, nake nonthly paynments of $1,949.00 to the IRSto
be applied to its" pre-petition priority debts."”

Paragraph 9 of the Cash Coll ateral Agreenent provided
that in the event of a default of any of the aforenentioned
conditions, the IRS m ght declare the Debtor in default and that a
failure to declare a default did not constitute a waiver of that
right at a |later date.

Par agraph 10 of the Cash Col | ateral Agreenent stated that
upon default, the entire wunpaid liability described in the
Agreenent to the extent secured as of the filing date, as well as
any current liabilities, would becone due and ow ng imedi ately
upon demand by the IRS

Finally, paragraph 11 of the Cash Coll ateral Agreenent
provides that if the default was not corrected within 15 days of
the demand, the IRS could proceed wth collection efforts
unencunbered by the stay provisions of Code 8§8362.

On or about February 1, 1996, the IRS nmail ed the Debtor
a Notice of Default advising the Debtor of 5 separate events of
default under the Cash Col |l ateral Agreenent, declaring the Debtor
to be in default, advising Debtor that the IRS was entitled to
proceed to coll ect the sumof $270, 105.42 and term nating Debtor's
right to further use of cash collateral. The Notice of Default
al so advi sed the Debtor that failure to pay $270, 105.42 within 17
days of the date of mailing would result in the IRS "proceeding to

collect the liability wusing the admnistrative collection



provi sions available in the Internal Revenue Code."” (See Notice of
Default dated February 1, 1996.)

Wthin 15 days of the RS Notice of Default, Debtor filed
its 1994 and 1995 Federal Unenpl oynent Tax Returns (Form 940) and
paid the post-petition federal tax deposits and also paid the
nont hly paynents due under the Cash Coll ateral Agreenment for the
nmont hs of Decenber 1995, January 1996 and February 1996. Debtor
did not fileits nonthly operating reports for January and February
1996 with the IRS, did not file a plan of reorgani zati on by Cct ober
1, 1995 and has not paid the sum of $270,105.42 to the IRS

On March 6, 1996, the IRS served a Notice of Levy on
Debtor's bank and upon parties with whom Debtor has current

contracts.

DI SCUSSI ON

The I RS argues that Debtor's nmotion is procedurally
incorrect, that what Debtor seeks is a prelimnary injunction for
which it had to comence an adversary proceedi ng pursuant to Fed.
R Bankr.P. 7001(7). Additionally, the IRS asserts that since the
stay has been l|ifted due to Debtor's default under the Cash
Col | ateral Agreenent, the Anti-lnjunction Act (26 U S.C 87421)
prohi bits the issuance of any restraint against the collection of
tax by the I RS

Wth regard to the former argunment, this Court has
consistently held that where the parties are afforded due process

of law and are not prejudiced thereby, this Court can treat a



contested matter filed pursuant to Fed.R Bankr.P. 9014 as an

adversary proceeding. See In re Command Services Corp., 102 B.R

905, 908 (Bankr. N.D.N. Y. 1989). As to the IRS invocation of the
Anti-lnjunction Statute, that argunment has nerit only if the Court
concludes that the stay inposed by Code 8362(a) has been vacat ed.
The Debtor interprets the Cash Coll ateral Agreenent as
providing it wwth a "15 day grace period during which it could cure
any defaults" (see Affidavit of Patricia A. Conhaimin Support of
Motion, sworn to March 26, 1995). The Debtor, however
acknow edges that it did not cure its default as regards those
portions of the Cash Collateral Agreenent that required it to
provide the IRS with copies of its nonthly operating reports, as
well as to file a plan of reorganization by Cctober 1, 1995. In
defense of its failure to conply with this latter condition, Debtor
points to a Conditional Oder of this Court dated February 29,

1996, which requires inter alia the filing of a D sclosure

Statenment and Pl an of Reorgani zation by April 30, 1996. At oral
argunent, Debtor asserted that the IRS action in enforcing its
secured cl ai m"denudes" the Court's February 29th Order.*’

The IRS, on the other hand, correctly reads the Cash
Col | ateral Agreenent as providing that in the event of a default,
the Debtor was given |5 days follow ng demand to pay the IRS its

entire unpaid liability which was alleged in the Notice of Default

! The Court's February 29, 1996 Order resulted froma notion,
initially filed by the U.S. Trustee in August 1995 and thereafter
adj ourned nunerous tinmes, seeking to dismss Debtor's Chapter 11
case for failure to file tinmely operating reports, pay quarterly
fees due the US. Trustee and failure to file a plan of
reorgani zation. Both the IRS and the State of New Yor k Depart nment
of Taxation and Finance joined in the notion.



dated February 1, 1996, as being $270, 105.42, together with any
unpaid current liabilities" (see Exhibit A attached to the Conhai m
Affidavit). There is no dispute that the Debtor did not tender the
sum of $270,105.42 to the IRS within 15 days of February 1, 1996.
Thus, on or about February 18, 1996, the stay inposed pursuant to
Code 8362(a) was vacated, and the IRS was free to pursue its
collection efforts.

Wil e Debtor nmakes sone suggestion that the IRS has
wai ved its right to enforce the Cash Coll ateral Agreenent by not
issuing a Notice of Default in October 1995 when Debtor failed to
file a plan of reorgani zati on or on other occasions when it failed
totinely file nonthly operating reports, make adequate protection
paynents, file tinely tax returns or nake tinely tax deposits,
Debtor's nost neritorious argunent is that the collection activity
of the IRSwW Il force the Debtor to fail just when "it has the best
opportunity in years to turn around its business.” ( See
Suppl enental Affirmation of Howard Daffner, Esq. in Support of
Motion To I npose Stay of Collection, dated April 1, 1996). Thus,
it inplores the Court to exercise its equitable powers pursuant to
Code 8105 and effectively nodify the Cash Col |l ateral Agreenent so
as to render it conpatible with Debtor's current intentions.

As the I RS points out, the U S. Court of Appeals for the
Fifth Grcuit in the case of Mtter of Southmark Corp., 49 F.3d

[, 1116 (5th Gr. 1995), appropriately drew a perineter around
t he bankruptcy court's equitable power when it observed that Code
8105 does not "enpower the bankruptcy courts to act as 'roving

comm ssion[s] to do equity'" (citations omtted). "Even the broad



power s of the bankruptcy courts to fashion equitable
renedies....nmust be exercised only within the confines of the
Bankruptcy Code (citations omtted)." "The Statute does not create
substantive rights that are otherw se unavail abl e under applicable
law...." (citation omtted).

The Cash Col | ateral Agreenent negoti ated between Debtor
and the IRS in February 1995 was not the result of coercion by
either party. It was submtted to this Court on notice pursuant to
Fed. R Bankr.P. 4001(b), and was approved by Court Order. Despite
Debtor's apparent misinterpretation of certain of the terns of the
Cash Col |l ateral Agreenent, it is admttedly in default of others
and has not cured those defaults. "[A] Stipulation freely entered

into by the parties is binding on the parties” Matter of B.O S S

Partners I, 37 B.R 348, 350 (Bankr. MD. Fla. 1984).

Wil e a cash col |l ateral order nmay be consi dered non-final
inthe sense that it is subject to change if the circunstances upon

which it is prem sed change, (Mtter of lLafayette Dial, Inc. 92

B.R 798, 799 (Bankr. N.D.Ind. 1988)) at no tine did the Debtor
herein, prior to its default, seek to nodify the Cash Coll atera
Agreenent or the Order approving it. As the bankruptcy court

observed in Lafayette Dial, supra

This Court is fully cognizant that it sits as
a court of equity and as such welds vast
equi table powers. Utimtely the debtor asks
the court to use these powers to both relieve
it of its agreement with the Bank and to
condone its failures to conply. The Court
declines to do so.

'"[Once a Stipulation has been entered into
and approved by the ~court the express
agreenent of the parties wll be strictly
enforced. This court will not use its equity



powers to disregard the express agreenent and
allow the defaulting party another chance to
do what it has failed to acconplish. [d. at
802, quoting In re Borchardt, 47 B.R 879, 881
(Bankr. D.Mnn. 1985)."'

Havi ng considered all of the foregoing, the Court wll
not entertain the relief sought by the Debtor and its notion is,
t herefore, deni ed.

I T 1S SO ORDERED.

Dated at Uica, New York
this 15th day of April 1996

STEPHEN D. GERLI NG
Chief U S. Bankruptcy Judge



