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STEPHEN D. GERLI NG, U.S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

The Court considers herein several notions filed by National
Westminster Bancorp N.J. as successor-in-interest to First Jersey National
Corporation ("NatWest"), the Debtor, ICS Cybernetics, Inc. ("Debtor") and Lefac
International, S A ("Lefac").

The nmotions filed by Nat West seek primarily to nmodify and/or clarify
this Court's Order of Novenber 23, 1992 pursuant to Federal Rul es of Bankruptcy
Procedure ("Fed.R Bankr.P.") 7052, 9023 and 9024 and Federal Rules of Civil
Procedure ("Fed.R Civ.P") 52, 59 and 60. The cross-notions of Lefac seek to
conpel NatWest's escrow agent, Menter, Rudin & Trivelpiece, P.C. ("Menter") to
pay over the escrowed funds in accordance with a settlement agreenment approved
by the Court in its Novenber 23, 1992 Order and to declare a default rate of
i nterest recomrenced running against NatWst as of Novenmber 23, 1992. The
Debtor's cross-notion joins NatWest in its request that the Court's Order of
Novenber 23, 1992 be clarified, but only to the extent that it releases the
Debtor from any clains of NatWest. Additionally, Debtor opposes NatWst's
request to set aside $30,000 as security for future attorneys' fees and joins
Lefac in requesting payment of the escrow funds pursuant to the previously
approved settlenent agreenent.

Al'l of the foregoing notions were argued at a notion termof this
Court held at Syracuse, New York on January 12, 1993. Thereafter, the Court
reserved decision. In addition to the nmovants, Debtor's Creditors' Comittee

filed a Response and appeared in opposition to NatWst's notion.

JURI SDI CTI ONAL STATEMENT




The Court has core jurisdiction over this adversary proceedi ng. See

Inre ICS Cybernetics, Inc., 123 B.R 467, 472 (Bankr. N.D.N. Y. 1989), aff'd 123

B.R 480 (N.D.N.Y. 1990), aff'd No. 90-5057 (2d Cir. Jan. 10, 199I).

FACTS

On or about May 5, 1987, NatWst's predecessor in interest, First
Jersey, entered into a Master Agreenent of Lease ("Master Agreenent”) with the
Debt or . On the sanme date, First Jersey and the Debtor executed Equi pnent
Schedul e #1 which related to certain itens of conputer hardware (the "Equi pnent")
to be leased to First Jersey for a period of forty-eight nonths.

On July 6, 1987, the Debtor informed First Jersey that it had
assigned all of its rights in Equi pment Schedul e #1 to Lefac in consideration of
Lefac's extension of financing and instructed First Jersey toremt all suns due
and payabl e under said Schedule to Lefac. Thereafter, First Jersey acknow edged
recei pt of the assignment.

On March 31, 1988, the Debtor filed a voluntary petition pursuant to
Chapter |l of the Bankruptcy Code (Il U S. C. 88101-1330) ("Code") and on or about
June |, 1988 First Jersey, hereinafter referred to as NatWst, ceased meking
paynment s due under Equi pnent Schedule #l to Lefac and escrowed the paynents due
under that Schedul e. On Novenber 18, 1988, NatWest comenced the instant
i nt erpl eader adversary proceedi ng agai nst the Debtor, the Conmmittee, Rochester
Comunity Savings Bank ("RCSB"), Lefac and Integrated Conputer Systens,
Aktieboleg ("I CS-AB").

In their respective Answers, the Debtor, the Committee and Lefac
asserted various cross-clains against each other, and counterclainms against
Nat West. |1 CS- AB never appeared in this adversary proceedi ng and Nat West never
filed a reply to the various countercl ai ns.

In or about March 1992, Lefac, the Debtor and the Conmttee entered
into a Settlenent Agreement whereby NatWest would pay over to Lefac the
approxi mat e sumof $l, 500,000 froman escrow account mai ntai ned by Menter, which
account represents the balance of paynents that NatWest would have nade on

account of Equi prrent Schedul e #1 during the period July 1988 through June |99l.



Inturn, Lefac would then pay to the Debtor any anount by which the amount in the
escrow account exceeds $l,100,000. The Settlenent Agreenent, whil e providing for
a di sm ssal of the adversary proceeding, with prejudice, as between the settling
parties, did not release any clainms they have against third parties, to include
Nat West, and specifically reserves Lefac's counterclai ns agai nst Nat West under
the Master Agreenent and Equi prrent Schedul e #l .

A hearing on the Debtor's and the Cormittee's notion to approve the
Settl enent Agreenent was scheduled for April 28, 1992. Nat West opposed the
settl ement and has cross-noved for attorney's fees.

Additionally, Lefac noved, on April 22, 1992, for an order granting
a default judgment agai nst NatWest on its counterclains, or in the alternative,
for summary judgnent. That notion was argued on May |2, 1992.

As indicated, all of the aforemnmenti oned notions were di sposed of hy

virtue of this Court's Novenber 23, 1992 Order

ARGUMENTS

At oral argunent, NatWst argued that it should be permtted to
retain at | east $30,000 of the escrowed funds in order to insure payment of its
attorneys's fees to be subsequently awarded by this Court.

Addi tionally, NatWst seeks a clarification and nodification of the
Novenber 23, 1992 Order to the extent that it provides for Nat West to be rel eased
fromany liability arising out of Equipnment Schedule #l, to include escrowed
rental paynents excepting only Lefac's severed clains for |ate charges and/or
attorney's fees.

Finally, NatWst seeks a determ nationthat it be pernmtted to of fset
the interest accrued on the escrowed funds agai nst any recovery Lefac may obtain
onits severed clains, which were initially scheduled for trial before this Court
on February 3, [|993.

Lefac contends that NatWest's notion fails to all ege any procedura
basis for this Court to reconsider its Novenber 23, 1992 Order. It further
points out that a retention of sone $30,000 of the escrowed funds to insure

payment of NatWest's attorney's fees "brings a new definition to the term



nom nal" utilized by the Court in its Novenber 23, 1992 Order as characteri zing
the fees to which NatWest would be entitled. ( See Lefac's Qpposition dated
Decenber 2, 1992 at para. 7). Lefac asserts that this portion of the NatWest
notion is designed to harass the Debtor and Lefac i nto concessions. 1d. at para.
11.

Lefac observes that NatWest, rather than submtting an anended fee
application in conpliance with the Novenber 23, 1992 Order, has sinply del ayed
and now seeks to be rewarded for that delay by forcing a $30, 000 "carve out" from
the escrowed funds until NatWst gets around to filing that anended fee
application

Wth regard to the rel eases sought by Nat\West, Lefac argues that it
is NatWest's intent toultinmately be rel eased fromall of the consequences of its
default under Equi prrent Schedule # to include its liability to Lefac for al
rental paynents, |late charges and attorney's fees.

In response to NatWest's request that it be permtted to offset the
interest generated by the escrow funds, Lefac asserts that NatWst falsely
msstates an earlier ruling of the Court in this interpleader adversary
proceedi ng regardi ng RCSB

Affirmatively, Lefac alleges that Menter, as escrow agent, has
refused to turn over the escrowed funds pursuant to the Settl enent Agreenent in
violation of its fiduciary duty, that the default interest should again begin to
accrue from Novenber 23, 1992 forward, and that Menter should be conpelled to
prove that any use tax paynment co-mngled with the escrow funds has been pai d out
to the appropriate taxing authorities.

The Debtor's cross notion joins with Lefac in seeking to conpel
Nat West to turn over the escrowed funds, and indicates a willingness to rel ease
Nat West from any and all clains the Debtor may have in return for a nutua
rel ease fromNat West. The Debtor appears to oppose any of fset by Nat West of the
interest on the escrowed funds, and echoes Lefac's objection to the $30, 000
attorney's fee carve out.

The Creditors' Conmittee objects to NatWest's request to offset the
interest on the escrowed funds, asserting that the interest accrual was a

signi ficant conmponent in fashioning the Settl ement Agreenent between Debtor, the



Comm ttee and Lef ac.

DI SCUSSI ON

Distilled toits sinplest ternms, NatWest's notion, which it contends
i s based upon Fed. R Bankr.P. 7052, 9023 and 9024, incorporating by reference
Fed.R Cv.P. 52, 59 and 60, seeks (l) arelease of all liability to the Debtor
(2) release of any and all liability to Lefac for any claimto rental paynents
ari sing out of Equi pnent Schedule #l, (3) limtation on Lefac's counterclains to
late charges and attorney's fees, (4) the authority to set off any and al
i nterest accrued on the escrowed funds agai nst any recovery of |ate charges and
attorney's fees by Lefac on its counterclaim and (5) retention of $30,000 from
the escrowed funds to be utilized in paynment of any attorney's fees awarded to
Nat West as the interpl eader stakehol der

Lefac contends, and perhaps correctly, that NatWest's notion is
procedural ly inproper as to all of the relief sought with the possible exception
of arelease of all liability of NatWest to the Debtor. Lefac asserts that the
motion is notivated by NatWest's desire to get "another bite of the apple”
rather than the correction of any m stake nade by the Court in its Novenber 23,
992 Order.

Wil e Lefac nay be correct, regardl ess of whether the relief sought
istruly by way of reconsideration or is sinply intended to cover certain nmatters
i nadvertently omtted fromthe prior notions, the Court will deal with NatWst's
current notion on its nerits.

Wth regard to Nat West's request that it be rel eased fromany and al
liability to the Debtor, arising out of Equipnent Schedule #1, there does not
seemto be any dispute. Debtor sinply seeks a nmutual rel ease from Nat West. At
oral argument, both NatWest and the Debtor appeared to be in agreenent. Excl uded
fromany such nmutual releases would, of course, be NatWst's general unsecured
claim against Debtor in the sum of $I.6 mllion dollars upon which Debtor
cont ends Nat West has already received a 43%di stribution

Turning to NatWest's contention that it should have been rel eased

fromany liability for rental paynments arising out of Equi pment Schedul e #l, the



parties agreed, at oral argunent, that upon the assunption that NatWst had in
fact escrowed all the rental paynents due under the Equi pnent Schedul e, that
nei t her the Debtor nor Lefac sought any additional or duplicate rental paynents.
However, in light of the fact that the escrowed rental paynents have not yet been
di sbursed by Menter as escrow agent, any rel ease woul d be premature.

The remaining nodifications and/or clarifications of this Court's
Novenber 23, 1992 Order sought by NatWst, however, are in significant dispute.
First, NatWest contends that it is entitled to a credit or an offset for the
i nterest earned on the escrowed funds agai nst any anounts for which it is found
to be liable on Lefac's counterclaim Lefac, the Debtor and the Creditors’
Committee object to any such application of the interest on the escrowed funds.

Nat West asserts incorrectly that this Court allowed a simlar
application with regard to the claimof RCSBin its February 26, 1990 Order. As
Lefac points out, NatWst was allowed to retain the escrowinterest allocable to
RCSB' s share of the interpl eader fund only because RCSB consented to it and this
Court clearly expressed its view that absent RCSB' s consent, NatWst would
receive a windfall if allowed to retain that portion of the escrow interest.
(See Menorandum Deci si on, Findings of Fact, Conclusions of Law and Order dated
February 26, 1990 at pages |2-13).

The Creditors' Committee contends that the Debtor's receipt of a
portion of the escrowinterest was a material fact it relied uponinreachingits
settlenent with Lefac and to permt NatWst to retain the escrow interest would
seriously undernm ne that Settl enent Agreenent whi ch has al ready been approved by
this Court.

Nat West seeks to sonehow co-mingle its role as interpleader
st akehol der with that of defendant on Lefac's counterclaim which arises out of
Nat West ' s al | eged breach of the so-called "hell or high water" clause in relation
to Equi pnent Schedule #1, which occurred prior to the commencenent of this
i nt erpl eader adversary proceedi ng.

As Lefac observes, this Court previously passed upon this same
argurment asserted by NatWest in its Order of February 26, 1990, concluding that
Nat West coul d not offset escrow interest against any claimby RCSB for 2% | ate

charges. There, however, RCSB consented to NatWst's withhol di ng of the escrow



interest. That is not the case here.

Thus, the Court concludes, as it did with regard to the claim of
RCSB, that NatWest cannot seek a credit for or set off of the escrow interest
agai nst any default damages Lefac may recover on its counterclaim against
Nat Vst .

Nat West al so seeks to set aside $30,000 fromthe escrowed funds to
pay any attorney's fees that this Court mght ultimtely award NatWest as the
i nt er pl eader stakehol der

Inits Oder of Novenber 23, 1990, the Court deni ed Nat West's cross-
nmotion requesting costs, disbursenments and reasonable attorney's fees w thout
prej udi ce, subject to NatWest's re-filing of contenporaneous tine records in the
appropriate form

Rat her than inmediately re-filing its fee request, NatWst now seeks
to retain $30,000 of the escrowed funds as sone type of security for the paynent
of its fees, if and when it decides to re-file its fee request, and if and when
this Court awards it any fees.

Lefac objects tothis relief arguing initially that it does not neet
the procedural requirenents of Fed.R Bank.P. 9023 and 9024 and further that
$30, 000 far exceeds any conceivable award that this Court m ght make based upon
the tine expended by NatWest in connection with the Lefac portion of the
i nt erpl eader adversary proceeding. Both the Debtor and the Creditors’ Committee
join Lefac in this objection.

Based upon this Court's finding in its Order of Novenber 23, 1992
and NatWest's delay in re-subnmitting its fee request, this Court will nodify the
aforenentioned Order to permt NatWest to wi thhold $l1 0,000 for a period of sixty
(60) days fromthe date of entry of this Order. 1In the event that NatWst has
not obtai ned an award of attorney's fees, costs and di sbursenments fromthis Court
by that date, NatWest, or its escrow agent Menter, wll pay over the sum of
$l 0, 000, together with accrued interest, pursuant to the terns of the Settl enent
Agr eenment approved pursuant to the Order dated November 23, |992

Finally, Lefac, in its cross-notion, seeks an order fromthe Court
that inthe event it is determned to be entitled to the 2%l ate charges agai nst

Nat West, that such late charge or default interest be deenmed to have comenced



runni ng agai n ef fective Novenber 23, 1992. Additionally, Lefac seeks proof that
any use taxes paid into the escrowaccount have been di sbursed to the appropriate
taxing authorities or that proper provision has been nade for their paynent.

Upon consi deration, the Court believes that both of the
af orenenti oned requests of Lefac should be granted.

Based upon the foregoing, this Court's Order of Novenber 23, 1992 is
nodi fi ed and suppl emrented as foll ows:

ORDERED t hat Natwest's notion insofar as it seeks to be rel eased and
di scharged fromall liability to the Debtor arising out of Equi pnent Schedul e #l
is granted; and it is further

ORDERED that Debtor's cross-notion to the extent that it seeks a
rel ease fromany and all clainms of NatWst, except the general unsecured claim
of NatWest in the approxi mate sumof $I.6 million, on which partial distribution
has al ready been made is granted; and it is further

ORDERED that NatWest's notion insofar as it seeks a release from
Lefac as to all clainms for rental paynents arising out of Equi prent Schedul e #1
is granted, upon the condition that all such paynments have been paid to the
escrow agent and sai d paynents are di sbursed by the escrow agent in accordance
with the Settlenment Agreenent approved by Order of this Court dated Novenber 23,
1992; and it is further

ORDERED t hat NatWest's notion insofar as it seeks to limt Lefac's
counterclains to |late charges and/or attorney's fees, and to offset or take a
credit for interest which has accrued on the escrow fund is denied; and it is
further

ORDERED t hat NatWest's notion insofar as it seeks to w thhold the sum
of $30,000 from the escrow fund subject to NatWest's re-application for fees,
costs and expenses as i nterpl eader stakeholder is granted but only to the extent
of $1 0,000, to be held in an interest bearing account for a period of sixty (60)
days fromthe date of entry of this Order or until an earlier order of this Court
awar di ng such fees, costs and expenses; and it is further

ORDERED t hat upon the expiration of sixty (60) days or an earlier
order of this Court, said sum or the balance thereof if any, shall be disbursed

in accordance with the Settlenment Agreement, and it is further
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ORDERED t hat Debt or and Lefac's cross-notion i nsofar as they seek an
order conpelling the escrow agent Menter to di sburse funds in accordance with the
Settl ement Agreenent, |ess $I 0,000, but inclusive of all accrued interest earned
on said escrow fund, is granted; and it is finally

ORDERED t hat Lefac's cross-notion insofar as it seeks a declaration
that the default rate of interest of 2% per nonth recomenced accruing on
Novenber 23, 1992 on any unpaid principal is granted subject, however, to a

determnation of this Court that Lefac is entitled to such interest.

Dated at Utica, New York
this day of February 1993

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



