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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

Before the Court is the notion of I CS Cybernetics, Inc. ("Debtor")
seeking to expunge the claimof Ciba-Geigy Corporation ("Ciba") filed with the
Clerk of this Court on August |, 199l.

The notion was initially schedul ed for argument at a notion term of
the Court held at Syracuse, New York on Septenber 24, 199, but was thereafter
adj ourned and actually argued at Syracuse, New York on Cctober 8, [99l.

Fol | owi ng argunent, the parties were given until Novenber |, 199l to
file menoranda of law. Both parties filed nenoranda and this contested matter

was finally submitted for decision on that date.

JURI SDI CTI ONAL STATEMENT

The Court has jurisdiction over the parties and subject natter of
this core proceeding pursuant to 28 U S.C. 881334(b), I|57(a), (b)(l) and
(b)(2)(K). (West Supp. 1992).

FACTS



The parties have stipulated to a statenent of facts which are to be
utilized only for the purpose of considering the instant notion.

The stipulated facts are set forth in the Menorandum of Law filed
with this Court by C ba' s counsel on Novenber |, 1991 and will not be reiterated
her ei n.

Further, the parties agreed, at oral argunent, that the Court would
limt its consideration of Debtor's notion only to its contention that Ciba's
claimwas be disallowed solely on the basis of 8502(e)(l)(B) of the Bankruptcy
Code (Il U.S.C. 88l0l-1330) ("Code").

ARGUMENTS

Debt or contends that Code 8502(e)(l)(B) should be accorded its plain
nmeani ng and that G ba's cl ai mbei ng one for reinbursenent of any amounts awar ded
to Lefac International S.A ("Lefac") inthe action presently pending in the U.S.
District Court for the Southern District of New York, is clearly contingent and
nmust be disal | owed.

Debtor argues that C ba's claim neets all three of the tests

initially laid down in In re Provincetown-Boston Airlines, Inc., 72 B.R 307

(Bankr. MD.Fla. 1987) and generally regarded as controlling by other courts

interpreting Code 8502(e)(1)(B). See In re Allegheny International, Inc., |26

B.R 919, 92| (WD.Pa. 1991); In re A &H lInc. , 122 B.R 84, ___ (Bankr.

WD Wsc. |990).

Debtor asserts that as indicated Ciba alleges 1) a claim for
rei mbursement of any damages awarded to Lefac in the District court action; 2)
that its liability, if any, to Lefac nust be shared with or fully reinbursed by
the Debtor; and 3) its clai magai nst the Debtor is as yet unliquidated, since the
District Court action has not as yet proceeded to trial.

Conversely, Ciba argues that the Court nust visit the |legislative
i ntent supporting Code 8502(e)(l)(B) and conclude that the statute is intended
to excl ude the contingent clains of co-debtors, sureties or guarantors unl ess the
claimof the primary creditor has been paid in full by the co-debtor, surety or

guarantor, thus, preventing conpetition between the primary co-creditor and



contingent clainmants for the debtor's assets.

Ciba asserts that to accept Debtor's interpretation of Code
8§502(e)(1)(B) would bring about the denial of every contingent indemification
or reinbursenent claimasserted by a creditor in a bankruptcy case. '

DI SCUSSI ON

It is clear that it was not the intent of Congress in enacting Code
8§8502(e)(l1)(B) to disallowevery claimfor rei nbursenent or contri bution which was
contingent or unliquidated at the commencenent of the case. If that were its
intent, then Code 8502(c), which allows the bankruptcy court to estimte
contingent or unliquidated clains, would be superfl uous.

Cl early, Code 8502(e)(l)(B) is ained at a claimfor rei nbursenent or
contribution held by a specific entity who is saidto be "liable with the debtor
or has secured the claimof such creditor." See Code 8502(e)(l).

As observed at 3 COLLI ER ON BANKRUPTCY 1502.05 (I5th Ed. 199l)

Wil e section 502(e)(I)(B), facially woul d seemat war

with Section 502(c) dealing with estinmation for purpose

of allowance of contingent clains, it nust be viewed

fromthe standpoint of the surety or person secondarily

liable with which it deals rather than from the

st andpoi nt of the debtor's creditor with which section

502(c) obviously deals.

Thus, in the instance where the claimbeing asserted is concededly
one for reinbursenent or contribution and contingent in nature, the court nust
exam ne the relationship between the clainmant and the debtor in order to
det er mi ne whet her or not Code 8502(e)(l)(B) applies or whether the clai mshould
be estimated and al |l owed pursuant to Code 8502(c).

As was the case in In re Allegheny Intern., Inc., supra, |26 B. R

919, 92|, the dispute here really centers upon the second factor enunciated by

Bankr upt cy Judge Paskay in In re Provincentown-Boston Airlines, Inc., supra, 72

B.R at 309.

! Cba also relies on two additional argunents, the first being that the

Court should delay ruling onits claimuntil the District Court action is
resol ved, and the second, that its claimarose post-petition and, therefore,
must be considered under Code 8503(b) not Code 8502(e)(l)(B). Wile those
argunents obviously have rel evance, the parties agreed at the argunent of the
motion to limt the Court's review to a consideration of the application of
Code 8502(e) (1) (B)



The District Court inlnre Allegheny Intern., Inc., supra, observed

at page 922 "The natural reading of this | anguage (Code 8502(e)(l)) denopnstrates
that Congress intended to exclude clainms where the clainant and the debtor are
jointly liable to a third party.” The District Court concluded that Code
8§502(e)(l)(B) was not intended to exclude direct contingent clains.

The District Court in In re Allegheny Intern., Inc., supra, was

considering a claimfiled in that debtor's Chapter Il case by a creditor who
all eged that the debtor was liable for response costs incurred pursuant to the
Compr ehensi ve Envi ronment al Response, Conpensation and Liability Act (" CERCLA").

The District Court analyzed whether the creditors' claimwas a direct claimfor
rei mbursenent of costs incurred by the creditor in the toxic waste cleanup
pursuant to the applicabl e provisions of CERCLA or whether the claimsprung from
the co-liability of the creditor and the debtor to the Environnental Protection
Agency ("EPA") for the response cost. The District Court observed that under the
facts therein, it was critical as to who perforned the actual cleanup - if the
response cost was incurred by EPA then both the creditor and the debtor would
incur joint liability to EPA. However, if the creditor perforned the cl eanup,

its claim for response costs would be a direct claim for reinbursenment, not
excl udabl e under Code 8502(e)(l)(B). The District Court observed at page 923,

"Section 502(e)(1)(B) is not a means of inmunizing debtors from contingent
liability, but instead protects debtors fromnultiple liability on contingent
debt s.

Inthe instant contested matter, thereisnojoint liability existing
bet ween t he Debt or and Ci ba running in favor of Lefac for the damages Lefac seeks
inthe District Court action. Wile it is true that but for the autonmatic stay
i mposed pursuant to Code 8362(a), Lefac might assert a clai magainst the Debtor
directly. This Court is of the opinion that that claimwould arise out of the
sale of conputer equipnent and the assignment of Equipnment Schedule #6 in
Novenber 1987 from Debtor to Lefac and not fromthe subsequent alleged default
by C ba under the Equi pnent Schedule, as well as alleged refusal to certify the
nunber of remmining paynents to Lefac.

While the Court acknow edges the principle that the joint liability

interest is satisfied by any type of liability, be it contract or tort, that is



shared by Ci ba and Debtor, there nmust be a singular theory of liability on which

both the debtor and the creditor are jointly liable. See Inre A &H, Inc.,

supra, 122 B.R 84, 86; In re Wedtech Corp., 87 B.R 279, 284 (Bankr. S.D.N.Y.

1988); In re Wedtech Corp. , 85 B.R 285, 290 (Bankr. S.D.N. Y. 1988); In re

Bal dwi n-United Corp., 55 B.R 885, 890 (Bankr. S.D.Chio |985).

As was observed by Bankruptcy Judge Buschman in In re Wedt ech, supra,

85 B.R 290, "Thus, the co-liability requirenent is to be interpreted to require
a finding that causes of action in the underlying lawsuit assert clainms upon
which, if proven, the debtor could be liable but for the automatic stay.” Here
a review of Lefac's conplaint attached to the notion papers, asserts no claim
agai nst the Debtor, nor even suggests any wongdoing on the Debtor's part
Furthernore a review of the (CHECK THIS) clainms register in this case reveals no
clai mby Lefac agai nst the Debtor arising out of the sale of conputer equi pnent
and assi gnnent of the Equi pnent Schedul e i n Novenber of |987 that woul d suggest
any exposure of the Debtor to double liability arising out of that transaction.

Clearly,, if Lefac has any clai magai nst the Debtor arising out of
the sale and assignnment in Novenber 1987, it has not asserted it nor can it now
presumably assert such a claimin |light of the passage of the clains bar date on
October 31, 1989. Wre that not the case, however, the Court cannot reach the
conclusion that the Debtor is liable with Cba on the clains asserted in the
District Court action. A review of the Conplaint suggests that C ba executed a
Notice of Assignnent and Lessee's Acknow edgenent obligating it to nake sone
forty-eight nonthly | ease paynents, but thereafter refused to nake the forty-
seventh and forth-eighth paynents, thereby allegedly having perpetuated an
antici patory breach of the Notice of Assignnment and Lessee's Acknow edgenent as
well as an allegedly fraudulent msrepresentation. ( See the First and Third
Clainms in Lefac's Conplaint attached to the notion papers.) The two remaining
clains asserted by Lefac nerely seeks a declaratory judgnent as to Ciba's
obl i gations under the assigned Equi pnent Schedule and a breach of a contract
allegedly entered into between Lefac and G ba post-assignnent relating to an
upgrade of conputer equiprent.

There is no suggestion anywhere in the conplaint that the Debtor is

jointly liable to Lefac by virtue of the sale of the computer equipnent and



assignnment of the C ba | ease. The Court cannot specul ate on t he exi stence of any
such clains. Thus, the Court cannot conclude that "but for the automatic stay”
the Debtor would be liable to Lefac.

The specter of multiple clainms upon the same debt which Congress
sought to prohibit in enacting Code 8502(e)(l)(B) is not present herein and
cannot serve as a basis to disallow Ciba's claim

The Court, however, makes no finding on the additional contentions
made by Ciba that its claimis admnistrative in nature and falls not under Code
8502, but rather under Code 88507(a)(l) and 503(b)(I)(A) or that this Court
shoul d wi t hhol d consi deration of G ba's claimuntil the District court action has
been concl uded.

IT IS SO ORDERED.

Dated at Utica, New York
this day of March, 1992

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



