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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER
Plaintiff, ICS Cybernetics, Inc. ("Debtor") has comrenced the
i nstant adversary proceedi ng against a forner enployee and officer
of the Debtor to recover proceeds from the sale of certain
conput er equi pment transferred by Debtor to the Defendant, WIIiam
Sal vaterra ("Salvaterra"), pre-petition. Wiile no specific
statutory or procedural basis has been alleged for this

proceeding, the Court views it as falling within the scope of 28



U S.C [157(b)(2)(E) and Bankruptcy Rule ("Bankr. R ") 7001(1).

Sal vaterra served an Answer and Counterclai mwhich alleged that
Debtor had interfered with a contractual relationship between
Salvaterra and the third party purchaser of the conputer
equi prent . Sal vaterra sought damages in the event that the
contract was term nated.

A trial of the adversary proceedi ng was held before the Court on
April 10, 1989. The parties thereafter submtted nmenoranda of |aw

and the matter was submtted for decision on May 1, 1989.

FI NDI NGS OF FACT

1. The Debtor filed a voluntary petition pursuant to Chapter 11
United States Code on March 31, 1988.

2. The Debtor is engaged for profit in the purchase, |ease and
sal e of conputer equipnent.

3. Salvaterra was offered, and wultimately accepted an
enpl oynment and conpensati on package with Debtor and the offer for
enpl oynent was made on behalf of Debtor by Jonathan W Allen
("Al'len"), President and Director of Debtor during the Spring of
1985.

4. Alen orally offered Salvaterra a conpensati on package which
initially included a $50,000 annual salary, $25,000 annual draw
agai nst conm ssions, use of a Debtor-owned BMNV autonobile and an
equity ownership interest in Debtor of between five and ten
percent of the outstanding shares of its capital stock.

5. In exchange for the above conpensation, Salvaterra was to



3
develop and expand the sales and marketing of the Debtor's
conput er | easi ng busi ness.

6. Salvaterra accepted Debtor's offer and his enploynment wth
Debt or comenced on or about April 1, 1985, at which tinme he was
appointed to the office of Vice-President.

7. Salvaterra's conpensation from Debtor was deficient from
April 1, 1985 and thereafter in that Debtor never provided him
with the promsed shares of Debtor's stock

8. On approximately Cctober 1, 1985 Debtor offered Salvaterra
the opportunity to purchase an "equity package" from Debtor

9. On Novenber 1, 1985 Debtor and Salvaterra executed a
contract for the purchase and sale of the equity package invol ving
conput er equi pnent then leased to a client, and assignnent of the
exi sting |ease between Debtor and client to Salvaterra ("Master
Pur chase Agreenent"). On the sanme date Debtor also executed and
delivered to Salvaterra a "Confirmatory Bill of Sale" confirmng
t he above sal e.

10. The Master Purchase Agreenent provides inter alia

t hat Sal vaterra:
a. Purchased identified conputer equipnent from Debtor
b. Is liable for the debt owed on the conputer equipnent to
the | ender;’
C. |Is subject to all the terns in the | ease as assignee, and
d. That the consideration referred to in the Master Purchase

Agreenent was $100.00, to be paid by Salvaterra within five

', Total debt was approximately $80,000.00 as of Novenber 1,
1985.



busi ness days, and assunption of the outstandi ng i ndebtedness.

11. Estimated residual value of the conputer equipnent subject
to the equity package at the time of the transaction was di sputed
by the parties. Sal vaterra contends that the estimted residua
value was approxinmately $6,000.00 to $9,000.00, while Debtor
maintains that the estimated residual value at the end of the
| ease termwas $26, 232. 00.

12. Sal vaterra's personal check for $100.00 was not
issued and delivered to Debtor until sonetinme in June or July of

1986.

| SSUE

Whet her the pre-petition contract between the Debtor corporation
and its officer for the purchase of an equity package is voidable

by the Debtor?

ARGUMENTS

Debtor argues that, due to Salvaterra's breach of a fiduciary
duty to the Debtor corporation as Vice-President, the Master
Purchase Agreenent between Salvaterra and Debtor is voidable by
t he Debtor. Debtor asserts that the presunption is against the
validity of the purchase and that, therefore, Salvaterra has the

burden of showing its "fairness" to the corporation. (Debtor's
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Menor andum of Law at 8.) Debtor clains that the transaction
should be viewed as a sale of corporate assets for less than fair
consideration which also permtted Salvaterra to obtain a
significant tax benefit in 1985, thereby shifting the burden of
proof to Salvaterra to show good faith, fairness and ratification
by the corporation. Debtor also argues in the alternative, that
if the transaction is viewed as bonus or commssion, it nust be
voidable as it was never ratified by the Debtor's Board of
Directors or sharehol ders. 1d.

Sal vaterra argues that the equity package which he received was
offered both "to reward the Defendant for his highly successful
efforts on behalf of the corporation and placate his continuing
demands for the shares of stock of ICS that had been prom sed to
him" (Salvaterra' s Menorandum of Law at 10). He contends that
the offer to purchase the equity package and the terns thereof
were proposed by Debtor, thereby insuring fairness to the
cor porati on. Sal vaterra alternatively contends that t he
under st andi ng between he and Debtor regarding the nature of the
transaction was that it was "some sort of bonus to the Defendant

and not as an arms | ength purchase of assets." 1d.

JURI SDI CTI ON

The Court has jurisdiction of this core proceeding pursuant to

28 U.S.C A [01334 and 157(a), (b)(1) and (2)(E) (West Supp. 1989).

D SCUSSI ON



Neither party disputes that a contract was forned between the
Debtor and Salvaterra for the sale and purchase of certain
conputer equipnent and the assignment of the lease then in
exi stence regarding the equipnent. The Debtor argues that the
transaction did not occur until sonetine in md-1986, as that was
when the consideration of $100.00 actually passed from Salvaterra
to the Debtor.?

The Court finds that a valid contract came into existence on
Novenber 1, 1985. The parties, by virtue of their execution of
the Master Purchase Agreenent and the Confirmatory Bill of Sale
caused title to the conputer equipnent to vest in Salvaterra and
the right to paynment to vest in Debtor on that date. See In re

Energency Beacon Corp., 665 F.2d 36, 41 (2d Gr. 1981). See also

N.Y.U C.C [2-401(1) (MKinney 1964)(title passes as explicitly

agreed upon between parties). The fact that the $100.00 check was
not delivered to the Debtor until md-1986 did not affect the
validity of the contract nor the tine at which it was forned.
Debtor asserts that the contract is voidable by the Debtor
corporation because Salvaterra has not nmet his burden of
establishing the fairness of the contract and that the presunption
is against the validity of the purchase. Cenerally, directors and

officers are called to account for their actions only when they

2

Debtor al so argues that Salvaterra, on behalf of the Debtor,
contracted to sell the same conputer equi pnent that was subject to
the Master Purchase Agreenent to Conputer Leasing, Inc. in
Decenber | 985. Sal vaterra refutes that by alleging that the
proposed sale was in error and never actually occurred.
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are shown to have engaged in fraud, self-dealing or have acted in

bad faith. Ceddes v. Anaconda Copper Co., 254 U.S. 590, 599

(1921). It is initially the plaintiff's burden to denonstrate a

fiduciary's bad faith, interest or self-dealing. Crouse- H nds

Conpany v. Internorth, Inc., 634 F.2d 690, 702 (2d Gr. 1980).

Once the plaintiff's burden is net, the burden shifts to the
officer or director to prove that the transaction was fair and
reasonable to the corporation. 1d.

The Debtor has failed to provide a sufficient basis to find that
it has nmet its burden of denonstrating Salvaterra' s self-dealing
or bad faith. Debtor seeks to infer that because Salvaterra
obt ai ned conpensation through the purchase of a so- called "equity
package" from Debtor, that he has acquired a personal financial
benefit at the expense of the Debtor and its creditors. The
i nference, standing alone, is not persuasive. Sal vaterra had no
unilateral ability to vote hinmself a raise or structure and
execute a benefit package for his own personal gain. There is
al so no evidence that he was an officer or director of a conpeting

corporation with whom he divided his loyalty. See Hne v.

Lausterer, 135 Msc. 397, 407 (N Y.Sup.C. 1930). Thus he has not
engaged in self-dealing and is not "interested" within the neaning
of 0713 of the New York Business Corporation Law ("NYBCL")
(McKi nney' s 1986) .

The evidence presented indicates that Salvaterra dealt with
Debtor at armis length and the Debtor's assertion of collusion or
bad faith on the part of Salvaterra |acks support. Wiile it is

true, as Debtor asserts, that a purchase fromthe corporation by a
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corporate officer is voidable if not fairly nade for adequate
consi deration, and the corporation was adequately represented by
others, H ne,supra 135 Msc. at 401-02, here the corporation was
represented by its President who was also a Drector
Salvaterra's dealings regarding conpensation were always through
Allen as President of the Debtor. The ternms of the Master
Purchase Agreenent, including the consideration, were unilaterally
proposed by the Debtor, and there is no evidence suggesting self-
dealing through Salvaterra's insider influence or through |ack of
representation of the Debtor in the transaction. Al so, whi | e
the Debtor's <conclusion that the contract |acks adequate
consi deration may be warranted when viewed from within the four
corners of the Master Purchase Agreenent, the issue of adequacy
need not be reached since the Court concludes that, in part, the
consi deration for the equity package contract was provi ded outside
of the Master Purchase Agreenent. The evidence indicates that the
stated consideration was nerely that which the Debtor believed
necessary to refute a possible allegation that the contract was
illusory and, therefore, to analyze the transaction as a
straightforward purchase and sale of a corporate asset is not
supported by the intent of the parties or the circunstances
surroundi ng the transaction. Since the Court, therefore, finds
that the Debtor has failed to denonstrate Salvaterra's self-
dealing, interest or bad faith, he is relieved of his burden of
showi ng the fairness of the transaction to the Debtor corporation.

Debtor al so contends that the transaction constituted

a "bonus" or commssion, and is voidable if not ratified by the
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Board or if it does not bear a reasonable relationship to the
services that Salvaterra rendered to the corporation. Salvaterra
mai ntains alternatively, that the equity package was offered and
accepted in partial satisfaction for the nondelivery of Debtor's
stock and as increased conpensation due to his highly successful
efforts on Debtor's behalf between April and Novenber of 1985
The Court, agreeing wth Salvaterra, concludes that the
transaction was neither a bonus nor conmm ssion, but was in fact
substitute compensation for the stock which was not delivered to
Sal vaterra, and for his outstanding performance in the first few
nont hs of enploynent which resulted in significant profit to the
Debt or .

The essential facts are not in dispute. Salvaterra was earning
approxi mately $100, 000. 00 per year with his forner enployer, as a
broker for used conmputer equi pment, during the Spring of 1985 when
approached by Allen on behalf of Debtor concerning an offer of
enpl oynent . He accepted the offer but Debtor failed to provide,

inter alia, the stock of Debtor as promsed. Salvaterra's

inquiries into these deficiencies during the sunrer and early fall
of 1985 were nmet with verbal assurances from Allen that the stock
was to be forthcom ng. After further inquiries by Salvaterra
concerning the stock, and as a result of Salvaterra's efforts
which led to Debtor profits of $775,000.00 in August or Septenber
of 1985, he testified that Allen, on behalf of Debtor, offered him
enhanced conpensation. The conpensation proposed by Allen was to
increase Salvaterra's salary to $75,000.00 per year wthout any

conm ssions, to purchase a country club menbership for him
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reinburse him for |ease paynents on his private vehicle, and to
offer him the opportunity to purchase the so-called equity
package. Gven Salvaterra's uncontroverted testinmony, it is
apparent that, the transfer of the equity package was notivated by
not only the desire to increase Salvaterra's conpensation, but
also to provide a substitute for the undelivered stock

Accordingly, the Court finds that the transaction involving the
equity package was sinply part of increased conpensation and as a
substitution for the Debtor's failure to issue stock, rather than
a bonus or conmssion requiring ratification. A bonus is
consi deration beyond that which is due and a comm ssion is based
on a percentage of a transaction. The value of the equity package
is clearly not beyond the value of what was due Salvaterra under
the facts of this case. Also, the circunstances precipitating the
transaction do not support its characterization as a conm ssion
Since the value of the wequity package, together wth the
circunstances surrounding the transaction fail to support its
interpretation as either a bonus or a conmssion, the Court finds
that ratification by the <corporation on those grounds is
unnecessary. Therefore the WMaster Purchase Agreenent is not
voi dabl e by the Debtor

It further appears that during the course of the adversary
proceeding the sale of the conputer equipnment actually occurred
thus nooting Salvaterra's counterclaim for damages, and that
pursuant to a Stipulation and Oder dated Novenber 9, 1988 the
$30, 000. 00 sale price was paid over to Salvaterra's attorney to be

held in escrow pending either a settlenment of the adversary
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proceedi ng or final judgment or O der.
By reason of the foregoing it is
ORDERED t hat Debtor's conplaint be and hereby is dismssed, and
it is further

ORDERED that Sal vaterra's counterclai mbe and hereby is denied.

Dated at Utica, New York
this day of Cctober, 1989

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



