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Hon. Robert E. Littlefidd, Jr., U.S. Bankruptcy Judge

MEMORANDUM-DECISION AND ORDER
The matter currently before the court is the complaint of Marjam Supply Company, Inc.
(“Pantiff” or “Creditor”) aleging that a certain debt incurred by Gary F. Tucker, 11 (“Debtor”

or “Defendant”), d/b/a Advanced Ingtalations Technicians, is nondischaregable under 11 U.S.C.



§523(a)(2)(A).! The court has jurisdiction pursuant to 28 U.S.C. 88 157(a), 157(b)(1),
157(b)(2)(1) and 1334(b).
FACTS

At the close of Plaintiff’s case, the Debtor’ s attorney moved for adirected verdict. The
court issued adecison on March 17, 2003 denying the motion and holding that a purported
guarantee signed by the Debtor is not relevant regarding the underlying 8 523 complaint.
Although the facts pertaining to that narrow decision were undisputed, the heart of the § 523
complaint ismostly adassic “he sad, she sad” stuaion.?

The gist of the complaint is that the Debtor obtained credit from the Plaintiff by fasdy
representing that he was going to congruct a home for himsdlf and hisfamily. In redlity, the
Debtor’s mother owned the underlying rea property and ultimately took title to the completed
home. The Debtor testified that after completion of the house, he and his family began a
landlord/tenant relationship with his mother and resded in the subject premises. A secondary
issue at trid was what entity bore responghbility for the indebtedness: the Debtor and his d/b/a, or
the Debtor’ s corporation.

The Plaintiff’s principa witness at trial was Ms. Barbara Hrbek, the Plaintiff’ s Albany

111 U.S.C.8 523 isentitled “ Exceptions to discharge” and statesin part:

(& A discharge under section 727...of thistitle does not discharge an individua debtor
from any debt-

... | _ o |

(2) for money, property, services, or an extenson, renewd, or refinancing of credit, to
the extent obtained, by-

(A) false pretenses, afalse representation, or actud fraud, other than a statement

respecting the debtor’ s or an indder’ sfinancid condition....

2 Neither side provided atranscript of the trid; the court has listened to the actud trid
tapes for guidance with this decison.



manager. Ms. Hrbek stated that her business relationship with the Debtor had been
longstanding. 1t began while the Debtor had worked for another construction company, prior to
garting hisown business. During the trid, she testified, on more than one occasion, that the
Debtor was avery good customer of Marjam. She further testified that the Debtor was on a
COD basis with Marjam with the exception that on certain occasions the Debtor and Plaintiff
had a*“joint check agreement.” That arrangement alowed the Debtor to receive building
materias without paying for them on delivery if the generd contractor on ajob agreed to make
any checks payable to the Debtor and Plaintiff as co-payees.

The Debtor had one account number with Marjam. It was assigned to him when he
submitted a credit application on December 4, 1997.2 At that time, the Debtor operated asa
d/b/a. Ms. Hrbek tedtified that the account number did not change after the Debtor incorporated
hisbusiness. She further tetified that she did not understand the nuances of corporate existence,
the significance of a change from d/b/a status to corporate status, and issues such as persona
guarantees and lien law violations. She was respongble for sdes and other Marjam departments
dealt with those other issues.

Additionally, Ms. Hrbek testified that because the Debtor was such a good customer, she
arranged a meeting with high Marjam officias, including the owner, to negotiate a credit
relationship for the resdentid housing project a issue. Ultimatdy, credit for the Debtor was
approved. Ms. Hrbek tedtified that Marjam relied upon the Debtor’ s representation that he was

constructing the home for his persona use when it agreed to extend him credit. Ms. Hrbek,

% Even though it is delineated “ Credit Application,” Ms. Hrbek tetified thet it was not
redly a credit gpplication. The document was more an information gathering device to fecilitate
abusiness reationship, and, according to Ms. Hrbek, no credit was extended to the Debtor asa
result of the gpplication.



however, had no first hand knowledge of the credit negotiations.

The only other witness called by the Plaintiff was the Debtor. He testified thet he
informed the Plaintiff of his corporate satus in late December of 1998 and did not pay close
attention as to whom the Plaintiff directed invoices to after thet date.

Regarding the house partidly built with Marjam Supplies, the parties had divergent
testimony as to whether or not the Debtor affirmatively represented to Plaintiff that the house
would belong to the Debtor. Other than crass examining the Plaintiff’ s witnesses, the Debtor
offered no affirmative tetimony at trid.

ARGUMENTS

It is Plaintiff’ s position that its debt is nondischargesable due to the misrepresentation of
the Debtor that the home to be built was to be hishome. Plaintiff states that the Debtor knew
this was fa se because the Debtor’ s mother owned the land involved. Marjam further states that
it relied on the Debtor’ s satement in supplying materias to the Debtor on credit. The Plaintiff
argues that Marjam'’ s reliance on the Debtor’ s statements was the proximate cause of its
damages, because if the Plaintiff had known the proposed house was not to be the Debtor’s, they
would not have extended credit. The Plaintiff also asserts that notwithstanding the fact that the
underlying debt is a corporate one, the court should piece the corporate veil to reach the Debtor
persondly.

The Debtor responds by stating that he never hid the fact that the house to be built was
for hismother. He further argues that there was no intent to deceive. The Debtor pogitsthat in
any event there was no proximate cause because his business relationship with Marjam was so
important to Plaintiff that they would have extended credit to him whether he was building a

home for himsdf or his mother.



DISCUSSION

The court need not decide whether a piercing of the corporate vell is gppropriate, for any
debt involved is dischargesble.

Courts interpreting § 523(3)(2)(A) have concluded that a successful plaintiff needsto
demondtrate, by a preponderance of the evidence, that: (1) the debtor made a representation; (2)
he knew the representation was fase; (3) he intended to deceive the creditor; (4) the creditor
relied on the representation; and (5) the creditor’ s reliance was the proximate cause of itsloss.
Bank of America v. Jurczyk, 268 B.R. 17, 21 (W.D.N.Y. 2001) (collecting cases).

While the court discounts the credibility of the Debtor,* this decison turns not on that
factor, but on the failure of the Plaintiff to carry its burden. Because the court has found Ms.
Hrbek to be the more credible witness, the court finds that the Debtor did represent that the
prospective home was to belong to him. Additiondly, because the underlying land had belonged
to his mother, he knew his representation was false and had the requisite intent to deceive the
Paintiff. However, no competent testimony was received regarding either the reliance by
Marjam on the statement of the Debtor or the proximate cause of damages.

Although Ms. Hrbek testified that Plaintiff relied upon the Debtor’ s misrepresentation
that he was congtructing the subject home for his persond use when it agreed to extend him
credit on this project, and the Plaintiff would not have extended credit to the Debtor on this

project but for his representation that he was congtructing this house for himsdlf and his wife,

* The Debtor admitted under questioning by the court that he never had an ownership
interest in property even though on the December 4, 1997 credit application he stated he did own
redl property. Additiondly, Ms. Hrbek testified she had a conversation with the Debtor about
the sde of a corvette the Debtor claimed he owned. The Debtor did not recall that conversation.
To the extent there are discrepancies between the testimony of Ms. Hrbek and the Debtor, the
court finds Ms. Hrbek the more credible source.



Ms. Hrbek had no part in the credit making decison. She testified that she provided no
paperwork to her superiors regarding the proposed credit agreement and, other than making a
telephone cdl on the Debtor’ s behdf, did not have any role in the credit granting process. She
testified that she did not know if any paperwork was even involved because the Debtor made al
the arrangements.

Ms. Hrbek cannot testify competently to a process she had no part of. Based on the
evidence before the court, we do not know what representations were made by the Debtor, what
negotiaions, if any, ensued and ultimatdy, what prompted Marjam’ s executives to grant the
Debtor’ s credit request. Obvioudy, not knowing what representations were put forth, this court
cannot make any findings as to what the Plaintiff relied upon.

Additiondly, because of alack of competent evidence, the court can make no findings as
to what was the proximate cause of the Plaintiff’ s damages. The heart of the Flaintiff's caseis
that it would not have extended credit if it had known that the home to be built was to belong to
the Debtor’s mother. However, there is no competent testimony on that subject, one way or the

other.

Based upon the failure of the Plaintiff to carry its burden, the court finds the debt
dischargeable and dismisses the ingtant adversary proceeding.
It iss0 ORDERED.

Dated:

Hon. Robert E. Littlefidd, Jr.
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U.S. Bankruptcy Judge



